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PREVIOUS OPINION. 

There are two previous opinions in these casesL both 
by the United States Board of Tax Appeals, anc( both 
were apparently rendered by a division of the Board 
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composed of the trial member only, without review by 
the entire Board. The original opinion (R. 54) is re¬ 
ported in IS B. T. A. 1225, was subsequently vacated 
(R. 67, 68, 69) and was then, in effect, after a further 
hearing, reaffirmed in an unpublished Memorandum 
Opinion (R. 70). 


JURISDICTION. 

These appeals seek a review of the decision of the 

U. S. Board of Tax Appeals involving an alleged de- 

ficiencv in federal income taxes for the vear 1921. The 
•> » 

final order or decision of the Board in each of said 
cases was entered on May 31, 1932 (R. 71, 72, 73). 
The petition for review in each case was filed on No¬ 
vember IS, 1932 (R. 74, 79, 83, S7), pursuant to Sec¬ 
tions 1001, 1002, and 1003 of the Revenue Act of 1926, 
c. 27, 44 St at. 9, 109, 110. The jurisdiction of this 
court, for the purpose of said review, was invoked by 
a stipulation of venue (R. 74) under Section 1002(d) 
of the Revenue Act of 1926, c. 27, 44 Stat. 110, filed on 
November IS, 1932. (In the Printed Record Sec. 
1002(d) is erroneously printed as Sec. 1002(a).) All 
four of the cases arose from the same transaction and 
were consolidated by the Board for the purpose of 
hearing and decision (R. 104). By order of the Board, 
the Executors of the Estate of Mont fort Jones were 
substituted as petitioners in his place while the pro¬ 
ceeding was pending before the Board (R. 53). 

QUESTION PRESENTED. 

The several taxpayers in their respective returns 

of net income for the vear 1921 claimed as a deduction, 

» * 

under Section 214 of the Revenue Act of 1921, a loss 
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sustained by them, respectively, from the saU in 1921 
of certain municipal and U. S. Liberty Loan bonds, 
the loss representing the difference between tjieir cost 
in 1917, when they jointly acquired such bonds, and 
the selling price thereof in 1921. These bonds were 
sold to a corporation of which the taxpayers ^ere the 


sole stockholders. For no other apparent reason, the 
Commissioner of Internal Revenue disallowed such loss 

i 

and mailed to each of said taxpayers the customary 
notice of a deficiency as provided by law, predicated 
upon such disallowance, and these petitioners in due 
course filed their respective petitions with th£ U. S. 
Board of Tax Appeals for a redetermination of such 
defieienev as found bv the Commissioner against each 
of them, respectively. The Board heard the chses at 
Tulsa, Oklahoma, and upheld the Commissioner ’s find¬ 
ing of the deficiency as determined in the instance of 
each of the taxpayers, thereby holding, in effed-t, that 
the taxpayers had not sustained a deductible Joss in 
1921 by the sale of said bonds. Thereupon, these pe¬ 
titioners filed their motion for a reconsideration, etc., 
of such decision, relying principally on the ground 
that the evidence at the Tulsa hearing established a 
prima facie case on behalf of the petitioners anti that 
the Board had either overlooked corroborative! testi¬ 
mony in the record or misconceived the purport there¬ 
of (R. 62). The final decision of the Board was there¬ 
upon vacated, and it was 4 ‘ordered that the proceed¬ 
ing be, and the same is hereby, set for hearing”!* * * 
“at which time additional testimony may be pre¬ 
sented.” (R. 67, et seq.) The further hearing in 
question was duly had in Washington, D. C., addi¬ 
tional testimony was introduced upon the shndry 
questions of fact covered by the Board’s opinion of 
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February 18, 1930 (R. 54), and the trial member of the 

Board reaffirmed the same conclusion as reached bv 

* 

him in his original opinion by a memorandum opinion 
rendered therein (R. 70). 

Hence, the sole question before this court is. Did 
each of said taxpayers sustain a deductible loss on 
account of the sale of said bonds in 1921? 

STATEMENT OF FACTS. 

The deficiencies asserted against the taxpayers on 
account of the disallowance of the losses complained 
of are as follows: 

B. B. Jones $24,670.10 

Elliott L. Jones 2,$33.41 

Robert L. Jones 1,S4S.07 

Montfort Jones (now Executors of Estate 

of Montfort Jones, Deceased) 20,305.57 

We believe that the record fairlv and conclusivelv 

•» • 

establishes the following facts: 

B. B. Jones, Elliott L. Jones, Robert L. Jones and 
Montfort Jones were brothers (Montfort Jones died 
in 1927) (R. 116), and prior to 1916 were extensively 
engaged in the oil business and in other businesses and 
enterprises, as individuals and together so continued 
in business thereafter, and were men of considerable 
means (R. 121, 122, 148, 150, 151, 152). In December, 
1915, they organized and became the sole owners of 
all of the capital stock of the Bermont Oil Company, 
a Delaware corporation, which commenced doing busi¬ 
ness in January, 1916 (R. 106, 121, 148). They trans¬ 
ferred to the corporation certain valuable oil prop¬ 
erties and paid in $100,000.00 in cash in exchange for 
all of the capital stock of the corporation (Ex. 7, R. 
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277), and they also sold to the corporation, on open 
account, certain oil field equipment and material, for 
which they were given due credit upon the books of the 
corporation (R. 122). 

Their stock ownership was as follows: 

I 

Proportion of 

Capital Stock Shares Par Value 

B. B. Jones % of % or 43.75% 437% $43,750.00 

Montfort Jones % of % or 43.75% 437% 43,750.00 

Elliott L. Jones % of % or 7.8125% 78% 7,812.50 

Robert L. Jones % of % or 4.6875% 46% 4,687.50 

- - -j_ 

Total 100% 1000 $|00,000.00 

| 

After the corporation was organized, they estab¬ 
lished and maintained the practice of doing tljeir in¬ 
dividual banking business very largely through the 
corporation by permitting the corporation toj carry 
for them as individuals their individual casjh bal¬ 
ances, and they would from time to time transfer to 
the corporation their cash and other credits, ind as 
they entered into personal business transactions or 
other enterprises requiring or necessitating ca$h dis¬ 
bursements they would utilize their credit balances 
with the corporation, to the same extent and fn the 
same manner as if their cash were on deposit in their 
respective individual names in a bank (R. 122). They 
would frequently draw drafts on the corporation, or 
give other written or appropriate instructions fof pay¬ 
ment by the corporation for their respective individual 
accounts (R. 122). The corporation would thus issue 
its checks in payment of such obligations of the indi¬ 
viduals and charge their respective personal accounts 
therefor and therewith. In effect, the individuajs in¬ 
stead of carrying their largo cash balances with 
a bank, permitted the Bermont Oil Company to 
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carry such deposits in the same manner, more 
or less, as a bank would carry such deposits for 
them. As a disbursement was made for the account 
of anyone of the individuals, the corporation would 
charge such disbursement to the personal account of 
the individual concerned, and as an individual would 
transfer any cash item to the corporation, or the cor¬ 
poration would make a collection for the individual, 
the individual’s personal account received credit there¬ 
for, exactly hs a deposit is credited to a customer in a 
bank (R. 122, 123, 124). 

During the vear 1917, the four brothers had with 
the company, in the aggregate, a credit balance in the 
approximate sum of $4,000,000.00 (R. 109, 121, 150, 
151, 152), of which amount the company owed B. B. 
Jones approximately $1,500,000.00; Montfort Jones, 
approximately $1,750,000.00; Elliott L. Jones, approxi¬ 
mately $400,000.00, and Robert L. Jones, $175,000.00 
or $200,000.00 (R. 150), all accumulated by virtue of a 
$1,000,000.00 dividend declared and paid by the com¬ 
pany at the end of 1916 and thereafter returned by 
them for credit with the company as a deposit, by vir¬ 
tue of proceeds from various sales of properties by 
them in prior years involving several millions of dol¬ 
lars, by virtue of sales of oil production in the ordinary 
operation of their oil properties in years prior to the 
organization of the corporation, and by virtue of nu¬ 
merous other business ventures and transactions from 
time to time (R. 121, 145, 14S, 149, 150, and Ex. No. 7, 
R. 290). 

During that year, while the company was thus in¬ 
debted to them, they decided, after two or three con¬ 
ferences, to invest their individual moneys as repre¬ 
sented bv their credit balances with the Bermont Oil 
* 
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Company in U. S. Government and municipal] securi¬ 
ties, and to acquire and own them, for convenience, as 
in other instances, in the same proportion 4 s their 
stock ownership in the Bermont Oil Company] and in 
pursuance of such understanding, they jointly pur¬ 
chased 3 ]/ 2 per cent First Liberty Loan Bonds, by orig¬ 
inal subscription and otherwise, of the par vlalue of 
$2,3S3,950.00, for which they paid, by the checks of the 
Bermont Oil Company, $2,383,785.00, and further 
jointly purchased during said year 4*4 per cent Okla¬ 
homa City Water Works Bonds of the par value of 
$639,000.00, for which they paid by the checks of the 
Bermont Oil Company, $630,720.00 (R. 106, 109, 116, 
117, 118, 146, 147). These payments by the Bermont 
Oil Company in behalf of the individuals were charged, 
as made, to the respective personal accounts of |the in¬ 
dividuals on the books of the company, anc^ were 
charged to them in the following amounts (R. 10(6, 109, 
118,147,148): j 

3V£%First 4%% Water 
Liberty Bonds Works Bonds Total 

$1,042,905.94 $275,940.0S $1,318,846.02 

1,042,905.94 275,940.08 1,; 

186,233.20 49,275.02 

111,739.92 29,564.82 

TOTALS (Cost) $2,383,7S5.00 $630,720.00 $3; 

Their respective interests in said bonds, togethe 
the respective cost of each of such interests therein, at 
the time of purchase, were as follows (R. 106): 



B. B. Jones 
Montfort Jones 
Elliott L. Jones 
Robert L. Jones 
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On December 22, 1920, Montfort Jones sold 
$250,000.00 par value of his said Oklahoma City Water 
Works bonds to the First National Bank, of Oklahoma 
City, Oklahoma, for $212,650.00, and personally re¬ 
ceived the benefit thereof, which bonds had cost him 
$246,760.64, thus making his remaining interest in said 
bonds represent a par value of $29,562.50, representing 
a cost to him of $29,179.44, as evidenced by the follow¬ 
ing (R. 108, 119, 120): 


Total par value of Oklahoma City Water Works Bonds 
owned by him 

Total par value thereof sold by him in 1920 

Remaining (par value) 

Cost of above Water Works Bonds 
Cost of above Water Works Bonds sold in 1920: 
250,000.00 

-of $275,940.08 

279,562.50 
Remaining (Cost) 


$279,562.50 

250,000.00 


$29,562.50 


^275,940.08 


246,760.64 


$29,179.44 


I 

The loss sustained by Montfort Jones on account of 
said sale in 1920, amounting to $34,110.64, affter due 
investigation by a Revenue Agent at the same time as 
the verification of the 1921 income returns of the indi¬ 
viduals, was allowed bv the Commissioner as a deduc- 
tion in Montfort Jones’ personal income tax return 
for the year 1920 (R. 120, & Ex. No. 6, R. 277). 

Thereafter their ownership of said bonds was not 
in the same proportion as they owed the stock of the 
Bermont Oil Company, as evidenced by the following 
statement (R. 120): | 
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It developed in 1921 that, by reason of other invest¬ 
ments which some of the individuals were making and 
by reason of the fact that some of them were Requiring 
some money to liquidate indebtedness, they found it 
desirable to dispose of said bonds to realize cash and 
after a discussion of the advisability of selling said 
bonds, they so concluded (R. 119, 149). Hence, on 
December 15, 1921, the several individuals sold the 
above-mentioned bonds to the Bermont Oil Company 
for the sums appearing in Exhibits D-4 and E-p, being, 
respectively, the vouchers representing the original 
book entries of the individuals and the vendep corpo¬ 
ration covering the sale (R. 119). All of saiji bonds 
were sold to the corporation for their then prevailing 
market price, viz., the First Liberty Bonds at 95.00 
and the Oklahoma City Water Works Bonds at 94.00 
(R. 104, 105, 119) (as summarized by the following 
statement:) 
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i 

The consideration for said bonds was duly credited to 
the individuals and withdrawn by them (R. 110, 119, 
144, 145). As a result of said sale to the Bermont Oil 
Company, the individuals sustained and claimed the 
following losses as a deduction in their respective per¬ 
sonal income tax returns: 1 
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Exhibits D-4 (R. 240-271) are the respective appli¬ 
cable vouchers of the individuals and represent the 
recordation on the books of the individuals, as original 
entries, of the transaction whereby the bonds were 
sold to the Bermont Oil Company on December 15, 
1921, and Exhibits E-5 (R. 272-275) are the vouchers 
of the Bermont Oil Company and represent the orig¬ 
inal entries recording on its books the purchase of said 
bonds from the several individuals. Exhibits D-4 com¬ 
prise the following book vouchers: 


B. B. JONES BOOK VOUCHERS 

Voucher 
No Date 


M-f,9 


M-70 


M-67 


M-6S 


12-15-21 


12-15-21 


12-15-21 


12-15-21 

i 

I 


Credits Property Sales account and debits the Ber¬ 
mont Oil Co. with $262,78S.75, “representing the 
proceeds from the sale of 279,502.50 par value of 
Oklahoma City Water Works Bonds, sold at $94.00 
per C. ” 

Credits Property Sales account and debits Bermont 
Oil Co. with $990,S29.22, ‘ ‘ representing the pro¬ 
ceeds received from sale of 1,042,97S.13 par value 
First Liberty Bonds sold to Bermont Oil Company 
at $95.00 per C. ” 

(This voucher, together with voucher N'o. M-6S, 
clears out of the asset account in which the bonds 
in question were carried during their ownership by 
the taxpayer, the bonds which were sold to the Ber¬ 
mont Oil Co. into the Property Sales Account, which 
latter account is closed into Profit & Loss for the 
year involved.) Credits Bonds Non-Taxable ac¬ 
count and debits Property Sales account with $275,- 
940.08, “representing the amount of t>ook value” 
(or cost) “of 279,562.50 par value of Oklahoma City 
Water Works Bonds sold to the Bermont Oil Com¬ 
pany.''’ 

Credits Bonds Non-Taxable account and debits Prop¬ 
erty Sales account with $1,042,905.94 “representing 
the book value” (or cost) “of 1.042,978.13 worth 

of First Libertv Bonds sold to Bermont Oil Com- 
% 

pany. ’ 7 


15 


j 

B. B. Jones’ Property Sales account on his ledger 
would reflect the foregoing entries as follows!: 


(Debits) 


1921 


12-15 ( Cost of Water 
M-67 j Works Bonds 

12-15 ( Cost of Liberty 
M-6S \ Bonds 


PROPERTY SALES 


1921 


$275,940.08 


1,042,905.94 


$1,318,846.02 


(Credits) 


12-15 l Selling Price of 

M-69 j Water Works Bopds $262,788.75 


12-15 l Selling Price of 
M-70 { Liberty Bonds 
12-31 Balance (to Frojfit 
& Loss for 1921) 


990,829.22 

65,228.05 

$1,318,846.02 
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The book vouchers of Elliott L. Jones, Robert L. 
Jones, and Mbntfort Jones (Exhibits D-4) correspond¬ 
ing to the above-listed B. B. Jones book vouchers dif¬ 
fer only, of course, as to the amounts, and therefore, 
requiring no further explanation, are condensed in the 
following table: 
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BERMOXT OIL COMPANY BOOK VOUCHERS 

(Exhibits E-5) 

Voucher No. M-106, dated 12-15-2]: 

Debits Bonds Non-Taxable $365,660.00 and credits 
the personal accounts of the taxpayers as follows: 

B. B. Jones ' $2' 

Elliott L. Jones 

Robert L. Jones ; 

Mont fort Jones ; 


$26^,788.75 

46,926.57 

28,155.93 

27,788.75 


Total 

and recites “to record our purchase from them of 
3S9,000.00 par value Oklahoma City Water Works 
bonds @ 94 as follows: 


$36^,660.00 


“B. B. Jones 
“M. Jones 
“ E. L. Jones 
“ R. L. Jones 


“Par Value 

279562.50 @ 94 
29562.50 <g> 94 
49921.88 <7? 94 
29953.12 @ 94 

‘389000.00 


46|926.57 
28155.93 
- i - 

365&60.00 1 


Voucher No. M-107, Dated 12-15-21: 

Debits Bonds Xon-Taxable $2,264,752.50 and credits 
the personal accounts of the taxpayers as follows: 

B. B. Jones 
Elliott L. Jones 


$990,$29.22 


Robert L. Jones 
Montfort Jones 


loeji 
990,£ 

60.27 

;oq 09 

Total 


$2,264,7 

52.50 

and recites “to record 
2383950.00 par value 1 

n - rr . 

our purchase from them of 
1st Liberty bonds (ft 95 as 




“ B. B. Jones 
“M. Jones 
“ E. L. Jones 
“R. L. Jones 


“Par Value 

1042978.13 (p 95 
1042978.13 @ 95 
186246.09 (ft. 95 
111747.65 95 

“2383950.00 


Book Value 

9.90S129.22 

9908^9.22 

176933.79 

106160.27 

22647|32.50’’ 


_ I 

The foregoing; joint exhibits (D-4 and E-5) were 
introduced as a part of and in connection with the stip¬ 
ulation of fact, entered into at the Tulsa, Oklahoma, 
hearing (R. 105-109), and in further connection ,with 
said stipulation of fact there were also introduced 
joint Exhibits A-l, B-2, and C-3, appearing at pages 


IS 


154-239 of the Record. It would appear from these 

exhibits (A-l, B-2, C-3, book vouchers or entries of the 

individuals and of the corporation), together with 

other evidence in the record, that between the dates in 

1917 when the individuals purchased these bonds and 

December 15, 1921, the date on which they were sold 

to the Bermont Oil Company, transfers were made on 

the books of the individuals and the corporation at the 

end and beginning of each vear, as more fullv set forth 

in the stipulation of fact (R. 105, et seq .); that the 

individuals on December 31st would make book entries 

transferring these bonds to the corporation (in one 

year a portion of them was not so transferred, R. 107), 

and right after the 1st dav of Januarv the book entries 

would be reversed so that tliev would be restored on 

* 

the books of the individuals exactly as though no book 
transfers were made; that these transfers were made, 
at the instance of Mr. Elliott L. Jones, the Treasurer 
of the company, to enable the corporation to convert 
the equivalent in corporate assets into lion-taxable 
securities or assets as of the 1st dav of Januarv for 
ad valorem tax purposes; that, in these transactions, 
no accounting for the intervening accrued interest was 
made; that the market value was not taken into consid¬ 
eration ; that these bonds were transferred on the books 
to the corporation at their actual cost to the individ¬ 
uals and retransferred by the corporation at the same 
book figure, and that no transfer of actual possession 
was made, the bonds remaining in the possession of the 
individuals, and that it was contemplated when the 
bonds were so transferred on the books that such re¬ 
transfer would be made immediately after the 1st day 
of January (R. 110, 120, 121, 134, 135, 136, 137, 141, 
145, 146, 149, 151). The book vouchers represented 
by the exhibits in question, showing their function and 
effect, are tabulated below: 
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individuals, of nil non-taxable bonds transferred by the individuals to the corporation 
on December 31, 1020 (R. 108). The figures are identical with those of December 31, 
10LM), entries. They also include other non-tnxnble bonds besides the ones involved in 
this appeal.) 
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It also appears as an undisputed fact that, after the 
sale of December 15, 1921, to the Bermont Oil Com¬ 
pany, there was never any retransfer of said 1 bonds to 
the individuals nor was there a retransfer] contem¬ 
plated (R. 121); that prior to said sale of December 
15, 1921, and from the time of their purchase by the 
individuals in 1917, the bonds were kept or deposited 
by the individuals with different banks for safekeeping 
and in some instances in safe deposit boxes-4-some in 
Kansas City, some in Oklahoma City, and .some in 
Tulsa, etc. (R. Ill, 118); that after December 15, 1921, 
“the bonds in question were collected and pllaced for 
safekeeping in the safe deposit box of the Bermont Oil 
Company in Tulsa, Oklahoma, and the U. S. Liberty 
Loan Bonds were registered in the name of i:he Ber¬ 
mont Oil Company” (R. Ill, 119); that from tjhe dates 
of the acquisition of the bonds in question in 1917 to 
the date of the sale thereof on December 15, 1921 the 
individuals collected and received the interest thereon 
as their individual revenue, and after said ^ale the 
Bermont Oil Company collected and received, the in¬ 
terest thereon as its corporate revenue (R. 1|10, 118, 
119, 120, 147, 151), and that at the date of the Rearing 
of December 8, 1930, the Bermont Oil Company still 
owned the Oklahoma City Water Works bonds but only 
“a few of the Liberty bonds”, as the company “dis¬ 
posed of the bulk of the Liberty bonds in the year 
1930” (R. 120, 147). I 
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ASSIGNMENT OF ERRORS. 

The assignment of errors, in purport and effect, is 
identical in all four appeals: 

1. The determination by the Board finding a defi¬ 
ciency in the sum of *$., or any deficiency, 

predicated upon the disallowance as a deduction of the 
loss hereinbefore set forth from the sale of certain 
U. S’. Government and municipal bonds, is contrary to 
the clear weight of the evidence and is not supported 
bv the evidence. 

2. The Board erred in not holding that the appel¬ 
lants were entitled to their said respective deductions 
claimed for the year 1921. 

3. The Board erred in holding that in the original 
purchase of said bonds in 1917, title thereto and actual 
ownership thereof passed to the Bermont Oil Com¬ 
pany instead of to the appellants, such holding of the 
Board being contrarv to the evidence and in conflict 
with the stipulation of facts entered into and made a 
part of the record. 

4. The Board erred in holding that the said respec¬ 
tive deductions claimed by appellants were based upon 
the difference between the transfer price appearing 
upon the books of the Bermont Oil Company in Janu¬ 
ary of 1921 and the sales price to the Bermont Oil 
Company in December of 1921, instead of holding that 
said respective deductions claimed by appellants were 
based upon the difference between the cost price to 
each of them in 1917 and the sales price to the Bermont 
Oil Company in December of 1921. 

*$24,676.16 in the case of I>. P». Join’s Pocket Xo. 0046; $2,833.41 
in the ease of Elliott L. Jones, Docket Xo. 6047: $1,848.07 in the case 
of Robert L. Jones, Docket Xo. 6048; $20,305.37 in the case of the 
Executors of the Estate of Mont fort Jones, Deceased, Docket Xo. 
6049. 
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I 
I 

5. The Board erred in not holding that appellants 
were the actual owners of said bonds for income tax 
purposes from the date of the purchase in 1^17 until 
the sale in December, 1921. 

6. The Board erred in not holding that appellants 

were the owners of said bonds at the time of the sale 
to the Bermont Oil Company on December ^5, 1921, 
and that said sale was in fact a bona fide sale at the 
price indicated. I 

7. The Board erred in finding that appellants failed 
at the original and supplemental hearings to adduce 
proof sufficient to show that the bonds were purchased 
and paid for by them. 

ARGUMENT. 

Preliminary Remarks. 

When these cases were first heard (in Tuls^, Okla¬ 
homa), the pleadings upon which the issue was predi¬ 
cated consisted simply of the petition filed by the tax¬ 
payers and of answers filed by the Commissioner that 
were, in their effect, simply general denials. W^ there¬ 
fore conceived that it was only necessary foi us to 
sustain the burden of proof by establishing a; prima 
facie case. Three witnesses testified on behalf, of the 
taxpayers—two as to the market value of the bqnds in 
question on December 15, 1921 (R. 104, 105), ajnd the 
other (the Secretary and a director of the Bermont Oil 
Company from the inception of the company, who was 
also during all that period personally familiar with 
the business of the individuals and particularly with 
the specific bond transactions involved) as to tjhe re¬ 
mainder of the allegations of the petitions and as to 
the matters covered in the stipulation of fact (Ifc. 105, 
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et seq.). He had with him in the hearing room all of 
the books and records of the taxpayers and of the 
Bermont Oil Company (R. 105), and at the suggestion 
of counsel for respondent the stipulation of fact (R. 
105, et seq.) was entered into from an examination of 
such books and records. Xo testimony was offered bv 
the respondent, and the cross-examination was of no 
particular consequence. Mr. Montfort Jones was then 
dead (R. 52), and Mr. Elliott L. Jones (Treasurer of 
the company) was then “ill in a hospital in Washing¬ 
ton, and had been ill for several months,” and “his 
brother, B. B. Jones, was also at that time in and out 
of Washington taking care of him” (R. 121). Mr. 
Robert L. Jones was not called as a witness, as coun¬ 
sel deemed that they had established a prima facie 
case without him, and that the evidence of Mr. Ekdahl 
(the Secretary), a disinterested witness, was of greater 
value. 

On the basis of the aforesaid record, the Board held, 
according to the syllabus of its opinion and findings of 
fact of February 18, 1930 (R. 54): 


i i 


Evidence fails to establish petitioner's owner¬ 
ship of certain bonds alleged to have been sold in 
the taxable year for an amount less than cost 
thereof.” 


We believed then and still urge that the foregoing 
conclusion of the Board was not warranted, in law, by 
the record made at that hearing. We thereupon filed 
a motion for a reconsideration, which motion was, after 
an oral presentation thereof, in effect, granted; the 
opinion and findings of fact, together with the final 
order of determination, were vacated, and the cases 
were set down for supplemental hearing in Washing- 
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ton, D. C. We then assumed that all that Was neces¬ 
sary, in the circumstances, was to offer sobie addi¬ 
tional testimony on the matters mentioned in the 
Board Member’s opinion of February 18, 1930, here¬ 
inafter discussed in this brief, and both Mr. Ijllliott L. 
Jones and Mr. B. B. Jones (the President of the com¬ 
pany) personally appeared and testified at siich sup¬ 
plemental hearing. I 

At said supplemental hearing, counsel for respon¬ 
dent (appellee herein) obtained leave to file later an 
amendment to the answers filed in said proceedings, 
which he stated would be in the alternative and of 
which he gave a general outline orally (as tb all of 
which petitioners (appellants herein) there a^id then 
excepted) (R. 112-115). The effect of said motion for 
leave to amend and of the amendment itself [was an 
abortive attempt to claim an additional deiiciency, 
predicated upon affirmative matter pleaded in said 
amendment, under Section 274(e) of the Revenue Act 
of 1926 (Leon L. Moise v. David Burnet, dommis- 
sioner of Internal Revenue, 52 Fed. (2d) lo|l (9th 
C. A.), 10 A. F. T. R. 582). Moreover, the amendment 
was not, in fact, made or filed until after said Supple¬ 
mental hearing, viz., on December 13, 1930 (R. 25, 33, 
42, 50), said supplemental hearing having clobed on 
December 9, 1930. 

Thereafter, the same member of the Board rendered 
a memorandum opinion and decision (unpublished) 
(R. 70), in which he entirely disregarded and ignored 
the aforesaid amendment to respondent’s answers, or 
any purported issue raised thereby, even omittiikg any 
reference thereto or comment thereon, but simpl^ held: 

I 

“In view of the failure of the petitioners to pro¬ 
duce evidence sufficient to require any change in 
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our findings of fact, opinion, and decision, as here¬ 
tofore made, reported, and entered, an order will 
be entered vacating the order to vacate such find¬ 
ings, opinion and decision’’ (R. 71), 

and thus thereby reaffirmed the position of the Board 
in its original opinion and decision of February 18, 
1930, reinstated such findings, opinion and decision, 
and left the issues as they existed prior to the filing 
by respondent of said amendment to his answers. No 
cross-appeal having been filed by the appellee, and 
such issue not being involved or presented in the 
present appeal of these appellants, it is respectfully 
submitted that the amendment to respondent’s an¬ 
swers, together with the matter in the record per¬ 
taining thereto, as well as any evidence appearing in 
the record in apparent or purported support thereof 
(R. 152, 153 and elsewhere), has been improperly in¬ 
cluded in the record on appeal and is not, of course, 
subject-matter which may be properly considered in 
the present appeals. This matter was sought to be 
eliminated from the record at the hearing of February 
15, 1933 (R. 94, et seq.), but the member of the Board 
allowed the same to be included over our objection and 
exception (R. 102). We shall therefore confine this 
brief to the issues and matters only that are covered 
by our appeal and the errors complained of in the spe¬ 
cification thereof. 

As all of the specifications of error are cognate to 
and cognizable under the single issue of whether or 
not the appellants sustained a deductible loss in 1921 
by virtue of the sale in question, or have sustained the 
burden of proof, the errors complained of may be 
more convenientlv discussed and argued together, and 


for the purposes hereof will be so combined and 
treated. 

1 

i 

The Appellants Sustained a Deductible Loss in 1921 on 
Account of the Sale of said Bonds on December 15, 
1921. 

I. The Acquisition of the Bonds. 

The Board, in its decision promulgated February 
18, 1930 (R. 54, et seq .), appears to have decided the 
cases upon the theory that the bonds, in the inception, 
were not purchased by or constituted the property of 
the individuals, and in its memorandum opinion, en¬ 
tered May 26, 1932 (R. 70, et seq.), readopts <j>r rein¬ 
states the said decision and opinion of February 18, 
1930. The Board in arriving at the above conclusion 
or holding thus states its position and finding: j 

“To establish their claims for deduction it is 
necessary for the petitioners to prove acquisition, 
ownership, cost, an actual sale and sales price of 
the property. In the instant proceeding the only 
evidence relating to the acquisition of the securi¬ 
ties in question shows that they were purchased 
in 1917 at a total cost in the amount of $3,014,505, 
and that payment therefor was made by issuing 
the checks of the corporation. Without more evi¬ 
dence it would seem that in the first instance the 
corporation was the purchaser. There is nothing 
to show how the preliminary negotiations were 
conducted. We are unable to say that petitioners 
and the prior owners of the securities arrived at 
an understanding as to price or whether thq deal 
was effected by the manager or some officer or 
other agent of the corporation. All we know is 
that some one or more persons must have agreed 
to buy the securities from the prior owners and, 
the minds of vendors and vendees having met, the 
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transaction was effected bv the issue of the checks 
of the corporation. WE CONCLUDE, THERE¬ 
FORE, THAT IN THE FIRST TRANSACTION 
THE CORPORATION WAS THE PUR¬ 
CHASER AND THEREBY BECAME THE 
OWNER OF THE SECURITIES HERE IN¬ 
VOLVED.” (R. 57, 5S) (Capitalization ours) 

We have no quarrel with the rule laid down above 
covering the matter of the constitutent elements of 
a prima facie establishment of a loss from a sale of 
property, viz., proof of (1) acquisition, (2) ownership, 
(3) cost, (4) an actual sale, and (5) sales price; but 
we most strenuously challenge a conclusion which is 
not predicated upon a consideration of all of the evi¬ 
dence, which is inconsistent with the facts as estab¬ 
lished by the record and which, moreover, does violence 
to solemn recitals in a stipulation of fact entered into 
in open court. 

It is stated that “in the instant proceeding the only 
evidence relating to the acquisition of the securities in 
question shows that they were purchased in 1917 at a 
total cost in the amount of $3,014,505, and that pay¬ 
ment therefore was made by issuing checks of the cor¬ 
poration ” (Italics ours). This quoted statement is 
not in consonance with the facts even under the record 
of the Tulsa hearing. In the first place, the total cost 
of the bonds involved is only $2,767,744.36 (R. 108, 109 
and Joint Exhibits D-4 and E-5), because the amount 
of $3,014,505 represents the total cost of the bonds 
prior to the sale by Montfort Jones in 1920 of a por¬ 
tion of his Oklahoma Citv Water Works bonds, which 
bonds so sold by Montfort Jones are stated in the 
stipulation of fact to have cost $246,760.64 (R. 108); 
thus, as a matter of mathematics, it is inevitable that 
the total cost of the bonds involved in the instant con- 
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troversy represents only the difference, or $2,767,- 
744.36. In the second place, it is significant that no 
mention is made of the fact that said recbrd also 
shows—and clearly—that, while payment i*or said 
bonds was made by the checks of the corporation, such 
payments were, in fact, made for the individuals and 
were charged , in their proper proportions, as and 
when made, to the respective personal accountjs of the 
individuals, against a combined credit balance of ap¬ 
proximately $4,000,000 which the individuals then had 
with the company (R. 108, 109). Were it true that the 
evidence merely showed that checks of the Rermont 
Oil Company were issued in payment of said bonds, 
and no more, there might be plausibility for tjie con¬ 
clusion that the bonds in question were purchased by 
the company and not by the individuals; but the in¬ 
ference from the fact as stated by the Board is jindeed 
greatly altered when it further appears, from a stipu¬ 
lated fact, that, as and when such checks were issued, 
they were charged to the accounts of the individuals, 
and when it further appears that a knowing disinter¬ 
ested officer of the company (Mr. Harry Ekdal^l, the 
Secretary) testified, unequivocally, that the coihpany 
then owed the individuals the aggregate sum of ap¬ 
proximately $4,000,000.00 and the cost of such bonds 
to the individuals was paid for out of that credit bal¬ 
ance. These facts were certainly entitled to some con¬ 
sideration, and a just and fair conclusion ip the 

7 I 

premises cannot be arrived at by simply stopping 
with the statement that “the only evidence relating to 
the acquisition of the securities in question”, in addi¬ 
tion to showing the cost, merely shows “that pavfnent 
therefor was made by issuing the checks of the cor¬ 
poration”, and thus, by silence, completely ignoring 
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material facts (Italics ours). Have these additional 
facts no bearing upon the otherwise bald fact that 
the Bermont Oil Company issued its checks, and are 
these additional facts of no consequence in determin¬ 
ing the issue? 

Moreover, an examination of the record made at 
Tulsa will disclose that obviously counsel for the Com¬ 
missioner were satisfied with the verity of the testi¬ 
mony of Mr. Ekdahl, because all the books and rec¬ 
ords of both the corporation and the individuals were 
in plain view in the hearing room, had been examined 
by them in connection with the formulation of the stip¬ 
ulation of fact, and could have been readily utilized by 
them, and still they did not cross-examine him upon 
such facts. 

The respondent did not then and is not now in a 
position to question the fact that the bonds involved in 
this controversy were, in fact, the property of the in¬ 
dividuals at all times herein mentioned until December 
15, 1921, when the instant sale was made to the Ber¬ 
mont Oil Company; nor can the Board change the 
solemn recitals of stipulated facts as a predicate for a 
conclusion of fact or basic finding, upon which the 
decision of the Board turns, which is directly in con¬ 
flict with the stipulation of fact (R. 105, et seq.). The 
appellee has been throughout this controversy com¬ 
mitted to the facts recited in said stipulation, and did 
not therefore contend for the position reflected in the 
finding of the Board that “in the first transaction the 
corporation was the purchaser and thereby became the 
owner of the securities involved”, and it is therefore 
urged that this finding of the Board is directly in con¬ 
flict with a solemn admission, made in open court by 
the appellee, that the bonds in question were pur- 


31 


chased and owned by the individuals, not only in the 
first instance, but throughout the period until their 
sale to the Bermont Oil Company on December 15, 
1921. 

As conclusive of our position in this respect, we de¬ 
sire, first to quote the introductory clause |of said 
stipulation of fact: 

“It is hereby stipulated and agreed by and be¬ 
tween the parties hereto, that the following facts 
are true and correct, both parties reserving the 
right to introduce further evidence not iitconsis- 
tent with these facts:” (R. 105) 

and then to call attention to the following recital of 
fact therein: 

“On December 31, 1919, and January 3, 1920, 
a similar transaction was entered into between 
petitioners and the corporation and similar book 
entries made, except that $300,000 in par value of 
the said First 3 l / 2 per cent Liberty Loan bonds 
were not transferred to the corporation, according 
to book entries, which bonds so excepted were 
OWNED by the petitioners in relative amounts as 
set forth above.” (R. 107) (Italics and capital¬ 
ization ours) 

Certainly, the clause “which bonds so excepted were 
OWNED by the petitioners in relative amounts as set 
forth above” is not susceptible of any other meaning 
or construction than that the appellants were the ac¬ 
tual owners thereof. Hence, as the said $300,OOti (par 
value) bonds are throughout identified as a pai^t and 
parcel of the entire lot of Liberty Bonds involved in 
this proceeding, and were acquired under the same and 
identical conditions, and are admitted to be “owfied” 
by the appellants, can it be logically, reasonably, con- 

I 
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sistently, or otherwise said that the remaining bonds 
were not owned by the appellants, without doing de¬ 
liberate violence to a solemn admission, in the record, 
made in open court ? 

And the said stipulation of fact further recites: 

“On December 22, 1920, Montfort Jones sold 
$250,000.00 par value of said Oklahoma City 
Water Works bonds to First National Bank, Okla¬ 
homa Citv, for $212,650.00, which bonds had cost 
$246,760.64” (R. 108). 

Again we find that the stipulation, in its recital of 
fact, recognizes the individual ownership of said bonds 
—or at least, in this instance, of bonds which consti¬ 
tuted an integral part of the bonds involved in the 
purchase in 1917 and sale on December 15, 1921, by 
these appellants. Moreover, this ownership by the 
appellants is further recognized by the Appellee as 
evidenced by Appellants’ Exhibit No. 6, a letter from 
the office of the Commissioner of Internal Revenue to 
Montfort Jones, dated April 20, 1926, from which it 
appears that, after an investigation by a representa¬ 
tive of his Office, the Commissioner allowed the loss 
claimed and'sustained by Montfort Jones in his above- 
mentioned sale of $250,000.00 par value of Oklahoma 
Citv Water Works bonds. As Montfort Jones is ad- 
mitted by appellee to have owned the Oklahoma City 
Water Works bonds which he sold in 1920 to the First 
National Bank of Oklahoma City, and as said bonds 
so sold by Montfort Jones in 1920 were in integral 
part, up to the time of his said sale, of the Oklahoma 
Citv Water Works bonds involved in this controversv, 

it necessarilv follows that the bonds involved herein 
, * 

were not purchased and owned by the Bermont Oil 
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Company in the first instance, i. e., in 1917, a^ held by 
the Board. 

The Board in its opinion, after arriving, in the man¬ 
ner set forth, at the far-reaching conclusion that in 
the first transaction the corporation was the purchaser 
and the owner of the securities in question, proceeds 
with the statement, in a paragraph immediately follow¬ 
ing (R. 58), that— | 

“The record shows that after the corporation 
issued its checks the cost of the bonds so Required 
was distributed to the petitioners by debits to 
their personal accounts on the books of tjhe cor¬ 
poration ratably with their stock holdings”. 
(Italics ours) 

But the record, we contend, does not justify the in¬ 
ference apparently sought to be conveyed by the Board 
that the Bermont Oil Company purchased the bonds 
and thereafter the individuals attempted to acquire 
them in the manner stated. We believe that such an 
inference or process of reasoning to a conclusion is 
absolutely untenable under the record, even a*j> made 
at the Tulsa hearing, as Mr. Ekdahl, the Secretary of 
the company, who had no actual financial interest in 
the corporation or the transaction, explicitly testified 
that the cost of such bonds was charged to the indi¬ 
viduals’ personal accounts “as and when they were 
purchased” in 1917 (R. 109). In reply to a question 
as to what was the condition of the taxpayers’ per¬ 
sonal accounts with the Bermont Oil Company at the 
time the First Liberty Loan and Oklahoma City jWater 
Works bonds were purchased in 1917, Mr. Ekdahl an¬ 
swered (R. 109): | 
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“They had a credit balance of approximately four 
million dollars,” which answer was followed by the 
following testimony (R. 109): 


Q. Four million dollars ? 

A. Yes, sir. 

Q. And as I understand, these bonds were paid 
for out of that, out of those amounts to their 
credit f 

A. Yes, sir; charged to their accounts. 

Q. In 1917, and as and when they were pur¬ 
chased ? 

A. Yes, sir. 


Mr. Elliott L. Jones, after testifying in considerable 
detail as to the preliminaries of their decision to in¬ 


vest their money on deposit with the Bermont Oil 
Company in 1917 in the bonds in question, and as to 
their “negotiations” for the purchase of them (R. 116, 
117, 118), testified (R. 118): 


Q. Mr. Jones, how was payment for these bonds 
made ? 

A. The payment was made by the Bermont Oil 
Company for the individuals’ account and charged 
to the individuals’ account. The money was de¬ 
posited in the Bermont Oil Company, with the 
Bermont Oil Company, by the individuals. 

Q. Did you four brothers have your own funds 
deposited with the Bermont Oil Company ? 

A. YTe did. 


and further testified (R. 122, 123): 

Q. Mr. Jones, did you gentlemen make it a prac¬ 
tice to have the Bermont Oil Company make pay¬ 
ments for vou in exactlv the same wav vou would 
» * * 

make payment out of your own funds ? 

A. We used it as a bank; we would give tele¬ 
graphic, telephonic, or written notice, and do busi¬ 
ness just as a bank would do. 
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Q. What character of business, all character? 

A. I handled the banking business of the Ber- 
mont Oil Company business deposited by the in¬ 
dividual brothers as if it were a bank. We made 
transactions by telephone, wire or lettef. If one 
of the individuals were making a deal, he would 
instruct the bank to pay for that out of the Ber- 
mont Oil Company, out of the money lie had on 
deposit with the Bermont Oil Company, and 
charge his account on the Bermont Oil Company’s 
books. 

Q. In the case of an individual who bought land 
for his own individual account, would you adopt 
that method of paying for it? 

A. We did; bonds, stocks, or anything like that. 

Mr. Elliott L. Jones, having detailed in ijiis testi¬ 
mony in chief, how they individually subscribed and 
“negotiated” for the bonds in question when they 
purchased them in 1917, was asked on cross-examina¬ 
tion (R. 123): 

Q. Was there a directors 7 meeting called of the 
Bermont Oil Company to arrange for the sub¬ 
scription of those particular bonds, those three 
million dollars of bonds referred to? 

and answered: 

A. Certainly not; the individuals bought them. 

Q. That was not discussed at all in the directors’ 
meetings'? 

A. Absolutely not; it was not a company affair. 

On further cross-examination on the same subject, Mr. 
Elliott L. Jones testified as follows (R. 123): 

Q. Now, did you personally negotiate for that 
portion of the subscription of these particular 
Liberty Bonds that you yourself got eventually? 


36 


A. Not all of them. As I stated yesterday, my 
brother, Montfort Jones, subscribed— 

Q. Who subscribed for this three million dollars 
worth? 

A. Montfort Jones. 

Q. How much did you subscribe for? 

A. We had the understanding, regardless of 
who got them in the same proportion as our own¬ 
ership in the Bermont Oil Company. 

Q. ’Was that covered by one subscription? 

A. No; there were subscriptions to different 
banks— 

Q. But Montfort Jones signed all of them? 

A. I would not say he signed all of them. 

Q. Did you not say he subscribed to the full 
three million? 

A. That is my recollection. 

Q. What office did he hold in the Bermont Oil 
Company ? 

A. Vice-President. 

Q. Was he actively looking after the affairs of 
tlie Bermont Oil Company as one of its officers at 
that time? 

A. One of them, yes, sir. 

Q. Do you know it to be a fact lie did not sign 
that subscription in the name of the Bermont Oil 
Company, by himself, as vice-president ? 

A. He certainly did not, because there was no 
Bermont Oil Company affair to it: it was purely 
an individual matter. 


Mr. Elliott L. Jones further testified, in relation to 
the custody and possession of said bonds, “that upon 
the purchase in 1917 of the bonds in question they were 
deposited with different banks for safekeeping and in 
some instances in safe deposit boxes’’ (R. 118); where¬ 
as, when they were sold to the Bermont Oil Company 
on December 15, 1921, “the bonds in question were 
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collected and placed for safekeeping in the safe de¬ 
posit box of the Bermont Oil Company in Tulsa, Okla¬ 
homa, and the U. S. Liberty Loan Bonds wen; regis¬ 
tered in the name of the Bermont Oil Company 7 ’ (R. 
119). If the bonds did not belong to the individuals in 
the first instance, why did the individuals retaili them 
in their own custody and possession “in different 
banks pretty well scattered over the country” (R. Ill) 
or in their own safe deposit boxes until December 15, 
1921? It is significant that not until the sale d>f such 
bonds to the Bermont Oil Company, did the Bermont 
Oil Company collect and place said bonds in its own 
safe deposit box. j 

On the question of the source and origin of their 
wealth, whereby they acquired the means to enable 
them to make the investments in question, the) testi¬ 
mony of Mr. Elliott L. Jones on direct examination 
(R. 121) shows that the individuals at one time (prior 
to the organization of the Bermont Oil Company) had 
stored oil to the extent of sixty-two tanks of 55,000 
barrels each, of which thev sold thirty tanks to the 
Standard Oil Company of Indiana for a little over 
$1,700,000.00 and later made a further sale of twenty 
tanks of oil “for something over $1,400,000.00”; that 
they had ten tanks that were not filled; that they were 
operating oil properties and receiving revenu^ and 
were producing and selling oil from their individually 
owned properties “at the rate of about $250,000.00 
per month”; that they were making big deals right 
along; and that at the end of the year 1916 the Ber¬ 
mont Oil Company declared a dividend of $1,000,000.00 
(Ex. 7, R. 290), and when they received their respec¬ 
tive checks for such dividend they endorsed their 
checks and returned them to the Bermont Oil Com- 
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pany for their respective individual credit. He fur¬ 
ther testified (R. 122) of a sale to the company, on 
open account, of certain equipment and other prop¬ 
erty, which consisted of stored oil and pipe lines, 
“twelve 55,000 barrel tanks filled and ten tanks not 
filled’’ (obviously the remaning filled and unfilled 
tanks above referred to), the same being inventoried 
and priced in excess of $2,000,000.00, according to his 
best recollection (Ex. Xo. 7, R. 279). 

On cross-examination on the same subject pertain¬ 
ing to the source and origin of their wealth and means, 
Mr. Elliott Lj Jones testified as follows (R. 124): 

Q. Now, these properties, these sales that you 
sav were made, 1 believe vou said to one of the 
oil companies, of some oil in tanks, were those 
sales paid for in cash prior to the first of January, 
1916? 

A. Thev were. 

Q. Where was the cash prior to January 1, 1916; 
was it deposited in a bank some place? 

A. It was. 

Q. Were those bank accounts assigned over to 
the Bermont Oil Company, or did you draw checks 
and turn the cash over? 

A. We would draw checks on the bank to the 
order of the Bermont, or to the individual de¬ 
posit with the Bermont, or instruct the bank to 
transfer funds to the Bermont. 

Q. When did that occur ? 

A. During 1916 or 1917, whenever the things 
were made. 

Q. I am asking you to point out with reasonable 
definiteness as to when it was. 

A. You can not expect me to remember that, 
T hope, after all this time. 

Q. When were the sales made of the oil in tanks? 

A. In September and October, 1915. 
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Q. They were made in September and October, 
1915, and you actually got the cash at that time? 

A. Yes, sir; when they delivered the runs and 
the gauges and accepted title to the assignment. 

Q. Was it in the fall of 1915 that you got the 
cash ? ! 

A. Now—Yes, sir. 

Q. Was that cash held in the same proportion 
that you subsequently got stock in the Bermont 
Oil Company? 

A. No. 

Q. Did you have a joint bank account, the four 
brothers, as to that cash? I 

A. No. ! 

And again (R. 125): 

Q. Did those proceeds form any part of these 
schedules of property that are described ijn this 
minute book that were referred to by counsel? I 
think the schedules are listed as “B. B. Jones, No. 
1, No. 2,” and so forth, referring to each of 
the four brothers. 

Mr. Moore: What proceeds do you have ref¬ 
erence to ? 

Mr. Shearer: The proceeds you have tried to 
indicate was part of the money on deposit with 
this company; the proceeds from the sale of this 
oil. " I 

The Witness: No. The individuals would de¬ 
posit the money with the company after the com¬ 
pany was organized and was doing business; they 
would transfer it out of a bank. 

Mr. B. B. Jones, in relation to the matters bedring 
upon acquisition testified— 

i 

* * * “that the bonds involved in these ipro- 
ceedings were purchased in the year 1917; |that 
the purchases of the municipal bonds werb in 

some instances made by his brother, E. L. J^nes, 

I 

l 

i 

l 

i 
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in some instances bv himself and in some instances 
by his brother, Montfort Jones, and that the ma¬ 
jority of the U. S. Liberty Loan bonds were pur¬ 
chased by Montfort Jones—‘as agreed in two or 
three meetings we had out there'; that after ar¬ 
rangements had been made to buy said bonds for 
the four brothers, he left the majority of the work 
to his brothers, but he knew what was going on in 
connection with their purchase, and knew that 
thev had the monev on hand to do it with; that 
after he knew thev had the bonds in safety, he 
paid very little attention to the matter until they 
finally disposed of them in 1921; that they sub¬ 
scribed for $3,000,000.00 of the First Liberty Loan 
bonds in the Liberty Loan Bond campaign in 
1917, but were allotted only $1,112,000.00; that 

the remainder of the First Liberty Loan bonds 

» 

they purchased through banks, individuals and 
brokers’ ’. (R. 146, 147) 

He further testified (R. 147, 148): 

Q. How were those bonds paid for, Mr. Jones? 

A. Bv the individuals. First, bv the Bermont 
Oil Company, with instructions to charge to our 
respective accounts. * 

* # * * * * * # 

Q. In what proportion? 

A. In the exact proportion to the ownership in 
the Bermont Oil Company. The lirst conversa¬ 
tion we had, we did not settle that matter, but in 
the next one or two, it was settled as a matter of 
convenience, we would let not only our interest in 
this but in any other deal, for our personal use, 
was to be held in the same proportion. They had 
a right to reject if they wanted to, but in this case 
it was unanimous and they took their propor¬ 
tionate share. 

Q. Do you have personal knowledge of exactly 
how these bonds were paid for at the time of pur¬ 
chase? 
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A. How paid for? 

Q. Yes, sir. 

A. I understand they were paid for by [direction 
of ourselves to the Bermont Oil Company to pay 
for them for us and to charge to our respective 
accounts, and I understand that was dojie. 

Q. Do vou recall doing that ? 

A. Yes. The officers of the Bermont f)il Com¬ 
pany were the same as us four. These bonds were 
absolutely bought for our personal account, and 
it was the first big deal out of the proceeds of 
numerous deals that we had accumulated these 
funds. I 

i 

I 

On page 148 of the record appears the testimony of 
Mr. B. B. Jones, in detail, on the subject of hjow they 
accumulated their money, and, on cross-exarpination, 
after further testifying with respect thereto (]R. 150), 
Mr. B. B. Jones testified as follows: 

* * * “that he knew that the four l}rothers 
had $3,900,000.00 and could have purchased three 
million dollars or more United States and muni¬ 
cipal bonds during the year 1917 before they 
started buving them: that of this amount he had 
about one and one-half million dollars; Montfort 
Jones had about a million and three-quarter 
dollars, E. L. Jones about $400,000.00 and R. L. 
Jones $175,000.00 or $200,000.00 and that lrp could 
not remember the exact amount; that thby had 
approximately four million dollars available for 
their individual investments; that he could not 
tell whether all of this was on deposit with the 
Bermont Oil Company; that if it was not, it could 
have been put in the Bermont Oil Company or in 
the Federal Reserve Bank at Kansas City pr any 
other bank in the world and that it was 1 avail¬ 
able/ 7 (R. 150) 
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And further testified (R. 152): 

Q. Mr. Jones, you referred to certain balances 
your brothers and yourself had prior to the pur¬ 
chase of the bonds; did you own other properties 
than those balances and the Bermont Oil Com¬ 
pany stock? 

A. Yes, many other properties. We sold one 
property ito Doherty for six or seven hundred 
thousand dollars that I remember, and we also 
sold other properties. 

In the portion of the opinion of February 18, 1930, 
hereinbefore quoted, there appears the statement, 
44 There is nothing to show how the preliminary nego¬ 
tiations were conducted”, and the Member of the 
Board writing the same then proceeds to elaborate 
thereon before reaching his final conclusion. We con¬ 
sequently deemed it necessary, or at least advisable, 
at the supplemental hearing (Dec. 8-9, 1930) to adduce 
testimony which would cover the matter of the 44 pre¬ 
liminary negotiations”, etc., and also, in connection 
therewith, to establish the fact that the taxpayers had 
the means, even far in excess of the amounts involved, 
with which to make the securities investment involved 
in this controversy. But, after making this showing, 
uncontradicted in the record, it is summarily disposed 
of in the Memorandum Opinion of May 26, 1932, (R. 
70), in the following language: 

* * * 4 ‘At the hearing two of the petitioners 
testified at great length in effort to show the 
involved process through which the disputed se¬ 
curities became their property, but, stripped of 
argument, conclusions, and mere assertions, their 
testimony establishes no facts which would enable 
us to hold that the respondent erred in concluding 
that the corporation check which paid for the se- 
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curities was drawn against its own fundsj and not 
those of the petitioners.’’ (R. 70, 71) 

We would not burden this court with copiohs quota¬ 
tions from the record, were it not that the foregoing 
statement in the memorandum opinion appeals to us 
to be somewhat severe in so summarily disposing of 
material testimony of two important witnesses whose 
examination extended over a period of two days, and 
whose testimony the same trial member in writing the 
opinion of February 18, 1930, deemed so essential ac¬ 
cording to his following comment in said 
opinion: 

* * * “Probably most of the doubtful! points 
could have been resolved one wav or the other by 
the testimony of any one of the petitioners, but 
none testified either orally or by depositioji. The 
failure of the petitioners to testify in thqir own 
behalf raises the presumption that if called their 
evidence would not support their contentions.” 
(R. 59) 

i 

Yet, the memorandum opinion has totally disre¬ 
garded what appears to us as uncontroverted testi¬ 
mony, and refuses to give any weight thereto at all, 
disposing of the evidence at the supplemental hearing 
with the above-quoted crisp comment, despite t}ie fact 
that the record is replete with evidence corroborative 
of the stipulation of fact and of the testimony adduced 
at the Tulsa hearing. 

We urge, and are vigorously of the opinion, that the 
foregoing testimony, together with the foregoing ref¬ 
erences to testimony and evidence in the record, cor¬ 
roborative of the stipulation of fact, and of the testi¬ 
mony of Mr. Harry Ekdahl, cannot be ignored upon 
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the contention that the bonds in question were pur¬ 
chased by the individauls, paid for by them and 
owned bv them as individuals until thev sold them on 

* v 

December 15^ 1921, as will fully appear from the dis¬ 
cussion of the incidents of ownership hereinafter more 
fully appearing. This court, in a more or less an¬ 
alogous situation, in the case of Dempster Mill Mfg. 
Co. v. Burnet, Commissioner of Internal Revenue, 46 
F. (2d) 604, 606; 9 A. F. T. R. 797, 799, in reversing 
the Board of Tax Appeals for disregarding the testi¬ 
mony of a witness, used, with pertinency, the follow¬ 
ing language: 

‘‘The only witness who testified directly as to 
the value of the stock of the Florence Company on 
March 1, 1913, was C. B. Dempster, for forty 
years president of appellant company. It was his 
testimony that was rejected as being the testimony 
of an interested witness. We think it was error 
to disregard the testimony of this witness, inas¬ 
much as it stands uncontradicted. The rules of 
evidence, in a hearing before the Board of Tax 
Appeals, are not different from those applied to 
civil procedure in the courts , except that the 
statutes and regulations should be construed 
liberally in favor of the taxpayer (Italics ours) 
(This case has since been cited with approval in 
Planters’ Operating Co. v. Commissioner of Int. 
Revenue, 55 F. (2d) 583 (8th C. A.), 10 A. F. T. 
R. 1130, and the Board was again reversed for the 
same reason.) 

We contend that, even without the detailed testi¬ 
mony of two of the taxpayers themselves (who were 
also the President and Treasurer of the company, re¬ 
spectively), the testimony of Mr. Ekdalil (who was 
Secretary and a director of the company since its or- 
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ganization, had charge of all of the records of the 
company, was familiar with all the business,! transac¬ 
tions and books of the company, including the busi¬ 
ness, transactions and books of the individuals—R. 
109) is amply sufficient to bring this appeal within the 
rule applied and laid down in the Dempster Mill Mfg . 
Co. case (supra), and entitles these appellants! to a re¬ 
versal and to be sustained in their claim of the loss 
here involved. I 

It will be noted that the acquisition of the tyonds in 
1917 is referred to in the memorandum opinion as an 
“involved process 77 (italics ours). What there was 
“involved’ 7 , unusual or incomprehensible in the so- 
called “ process 7 7 of the acquisition of the bonds in 
question we confess we are unable to divine. In the 
original opinion, the Board Member intimated that he 
could not sustain the issue for the petitioners without 
knowing how the bonds were purchased, how the so- 
called negotiations were conducted, and by whom the 
deals therefor were effected. The evidence shows that 
the bonds were, in part, an original subscription when 
they were issued and, in part, purchased in thjp open 
market, by the various individuals; that the individuals 
then had a substantial credit balance with the company 
available for investment, and were investing scjme of 
their private funds in bonds, and that they paid for 
the bonds in question by drawing against the approxi¬ 
mately $4,000,000.00 which the corporation owed them, 
in the aggregate , which moneys they had transferred 
from time to time to the company for deposit with it, 
they having adopted the practice of using the company 
to carry their individual “deposits 77 or cash balances. 
Is it “involved 77 or incomprehensible for a corpora¬ 
tion to owe its stockholders a large sum of money? 
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Does this fact of itself raise any suspicious presump¬ 
tion or make it “involved”? Is it unusual or incom¬ 
prehensible for a debtor to discharge its obligation to 
a creditor by honoring a draft on it (the debtor), or 
the equivalent, which the creditor draws in payment 
for bonds or other thing of value which he may happen 
to be buying? If the individuals found it convenient 
or expedient to carry some or most of their private 
or personal funds with the corporation which they 
owned instead of with some banking institution, which 
thev could have also owned, does this fact cast anv 
suspicion on the individuals’ draft or other order or 
instruction which the corporation honored and which 
it charged to the individuals’ accounts, or does this 


fact make the transaction 


‘ ‘ involved ’ ’ ? 


This is iden¬ 


tically what would have happened if these funds had 
been deposited in their individual names in a bank! 
But because thev carried credit balances with the cor- 
poration, and had the corporation make the payments 
for them and charge the same to their respective indi¬ 
vidual accounts, it became an “involved process” and 
being an “involved process”, the testimony of unim¬ 
peached witnesses, corroborated by record and book 
evidence iii the record, become only “argument, con¬ 
clusions, and mere assertions”, if we correctly under¬ 
stand the above-quoted ruling from the memorandum 
opinion of the Board. We, however, know of no such 
rule of law, because “the rules of evidence, in a hear¬ 
ing before the Board of Tax Appeals, are not different 
from those applied to civil procedure in the courts” 
(Dempster Mill Mfg. Co., supra). And, moreover, as¬ 
suming that the so-called “process” was “involved”, 
does the fact of “involvement” determine the issue, 
and not the evidence in the record? 


% 
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In Chicago Ry. Equipment Co. v. Blair, Commis¬ 
sioner of Internal Revenue, 20 F. (2d) 10, Vi, 6 A. F. 
T. R. 6817, 6819, involving the question of the suffi¬ 
ciency of evidence adduced by the taxpayer, the Cir¬ 
cuit Court of Appeals for the Seventh Circuit, in 
reversing the decision of the Board of Tax Appeals, 
which had held the evidence insufficient, as ijn the in¬ 
stant case, has very aptly stated the law and the situa¬ 
tion in terms applicable here: j 

“Of course, every trier of fact shouljl decide 
cases upon a conviction reached from a considera¬ 
tion of the evidence, and clearly evidence tjhat pro¬ 
duces such conviction must be satisfactory and 
convincing; but it is a well known rule of law that 
triers of fact must be satisfied and convinced, if 
the evidence adduced, fairly considered, pre¬ 
ponderates for or against a given proposition. 
When the evidence before a trier of fact ought to 
be convincing, he mag not sag that it is not. 
Whether he is a judge or a commissioner, the 
facts must be fairly and judicially weighed, and a 
determination readied thereon. j 

e see nothing in the act which wolild au¬ 
thorize the Board to adopt rules ‘affording the 
widest range of discretion’. The Board would 
have no right to adopt a rule that did not require 
the Board to consider all the evidence and then to 
exercise a sound discretion in reaching its conclu¬ 
sions. Nor would it have a right to prescribe rules 
that would exclude evidence competent and ma¬ 
terial under the usual and ordinary rules of evi¬ 
dence applicable in the courts. | 

“The Board is an instrument of government, 
established to make inquiries and determinations 
between a citizen and his government in ta^ mat¬ 
ters. In many cases, as in this case, the Board is 
dealing with facts and conditions from 7 1 to 15 
years in the past, and arising under laws that 
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were passed and very imperfectly administered 
under war conditions. The difficulties of adminis¬ 
tering the law, on the part of the government, and 
of complying with it, on the part of the citizen, 
were and are very great. Some indication of this 
may be found in the fact that it was in March, 
1925, before the Commissioner arrived at a de¬ 
ficiency tax for 1917. 

“We are of opinion ihat there is nothing in the 
situation which either permits or requires hard or 
unusual rules to be made or applied by the Board 
of Tax Appeals , but that it was the intent and 
purpose of the lau' that the Board should make a 
thorough and careful examination of all the facts , 
so as to reach a just conclusion between the tax¬ 
payer and his government.” (Italics ours) 


We believe that we have fairly and reasonably shown 
herein that there is no basis in the record for the con¬ 
clusion or what appears as the basic finding of the 
Board that the corporation, in the first transaction, was 
the purchaser and owner of the bonds involved, and 
not the individuals; and, furthermore, that such con¬ 
clusion has no evidence to support it, is in direct con¬ 
flict with the stipulation of fact, and is inconsistent 
with the established facts in the record and the findings 
of facts contained under that head in the original de¬ 
cision and opinion of February 18, 1930; the Board 
having expressly found under said head that the indi¬ 
viduals had “combined credits with the corporation of 
approximately $4,000,000’ \ and that, when the checks 
were issued by the corporation in payment for said 
bonds, such payments were charged on its books to the 
individuals’ respective personal accounts against said 
credits (R. 55). On the other hand, in reaching said 
basic conclusion or finding that in the first instance 
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the corporation was the purchaser and owner, and not 
the individuals, the Board predicated such finding or 
conclusion solely on the finding that “the only evidence 
relating to the acquisition of the securities in question 
shows’’, in addition to the cost thereof, “that payment 
therefor was made by issuing the checks of Ihe cor¬ 
poration” (Italics ours). In Royal Packing Co. vs. 
Commissioner of Internal Revenue, 22 F. (2d) 536, 6 
A. F. T. R. 7059, the Circuit Court of Appeals for the 
9th Circuit held, in an instance of inconsistent findings 
or conclusions by the Board of Tax Appeal^, that, 
where vital parts of the Board’s decision seeiii to be 
inconsistent with each other, justice require^ a re¬ 
versal, and it so reversed the Board’s decision t>n that 
ground. 


II. Ownership and the Incidents Thereof . 

In the decision and opinion of February 18, 1930, it 
is stated by the Board (R. 59): I 

“Petitioners here relv on the doctrine of cor- 

* 

porate entities and insist that each of them could 
deal as a stranger with the corporation. T^ven if 
this is true, bona fide actual sales and transfer of 
title, dominion and control must he shown. On 
these vital points the evidence is far from con¬ 
vincing. In this connection it is not improper to 
call attention to the fact that the hearing of this 
proceeding was at Tulsa, Oklahoma, within jji very 
short distance of the homes of the then living peti¬ 
tioners.” * * * (Italics ours) 

I 

and then follows what has been already quoted in this 
brief, that none of the petitioners testified orally or by 
deposition, etc., thus raising the presumption i|n the 



50 


Board’s mind, as stated by the Board, that if called 
“their evidence would not support their contentions.” 

In the foregoing excerpt from the original opinion of 
the Board, it is apparently assumed that all of the peti¬ 
tioners were residents of the City of Bristow, Okla¬ 
homa, and were therefore available. There is, how¬ 
ever, nothing in the record of the hearing at Tulsa, 
Oklahoma, to support this assumption, and this is not 
stated in the petitions (R. 19, 27, 35, 44) of the peti¬ 
tioners filed with the Board, it being merely recited in 
said petitions that they had an office in Bristow, Okla¬ 
homa (R. 20, 27, 3G, 44). This matter has already been 
adverted to and explained under Preliminary Remarks 
of this brief (p. 22) (R. 121), and the record shows that 
the only one of the taxpayers who was a resident of 
Oklahoma was Robert L. Jones (116, 136, 146). So it 
will be seen that it is not a fact that the hearing in 
Tulsa was held “within a very short distance of the 
homes of the then living petitioners”, because Mr. B. 
B. Jones and Mr. Elliott L. Jones were both living in 
Washington, D. C., which had also been the home of 
Mr. Montfort Jones prior to his death (R. 87). 

The reason that we cited some law to the Board on 
the question of the doctrine of separate entities as ap¬ 
plied to a corporation and its stockholders was not be¬ 
cause there was ever any doubt in the mind of appel¬ 
lants’ counsel upon the question of the right of a stock¬ 
holder to deal with his corporation, and vice versa, 
from an income tax standpoint or otherwise, the same 
as a stranger, but was to meet the contention of respon¬ 
dent's counsel at the Tulsa hearing (and the evident 
position of the Commissioner in disallowing the loss) 
to the effect that, in a sale by stockholders to a cor¬ 
poration which they owned, it was simply tantamount 
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to taking something out of one pocket and putting it 
in another, and that therefore the doctrine of separate 
entities should be disregarded. And this, apparently, 
had been respondent’s sole contention, becaush the an¬ 
swers as then filed were merely, in effect, general de¬ 
nials, and certainly there is nothing set fortji in the 
Commissioner's deficiency letters (R. 22, 30, 39, 47) 
to indicate any other ground for disallowing the loss 
in question, and respondent’s counsel at the Tulsa 
hearing offered no testimony. This is further evi¬ 
denced by the fact that the notice or letter of defi¬ 
ciency, in the Montfort Jones case, states tlntt, after 
a reconsideration of the Internal Revenue Agent’s re¬ 
port, the same is sustained, “due to the fact that the 
transfer of the securities in question between the cor¬ 
poration and its stockholders did not establish a de¬ 
ductible loss such as is contemplated by the law and 
regulations” (R. 48); but the loss of Montfort Jones 
in the instance of his sale to the First National Bank 
of Oklahoma City, on December 22, 1920, was allowed. 
The answer (R. 49), in the Montfort Jones yase, in 
paragraph 5 thereof, “admits the averments cohtained 
in paragraph 5(a) of the petition”, which averments 
in paragraph 5(a) of the petition set out “that during 
the year 1917 the taxpayer purchased with his own 
funds” the bonds in question at the certain costs here¬ 
inbefore appearing. It is therefore apparent that the 
Commissioner was attacking only the sale to the Ber- 
mont Oil Company on the theory hereinabove jstated, 
and not on the theory that the bonds in question were 
not the property of the individuals in 1917 a{: their 
dates of acquisition, or were not so purchased in their 
own and individual right. 
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However, it would appear that, even so, the mind of 
the Board was not necessarily complacently settled 
upon the point of separate entities, because it is ob¬ 
served that the Board in proceeding to lay down what 
must be shown in a transaction of that character, viz., 
such as transfer of title, dominion and control, intro¬ 
duces the sentence with the subjunctive clause “Even 
if this is true”, thus suggesting doubt in its mind. We 
know, of course, that this doctrine of separate entities 
was even then settled law for purposes of income taxes 
(Eisner v. Macomber, 252 U. S. 189, 40 Sup. Ct. Rep. 
189, 04 L. Ed. 521), and it is now certainly settled 
(David Burnet, Commissioner of Int. Revenue v. Com¬ 
monwealth Improvement Co., 287 U. S. 415, 77 L. Ed. 
399; David Burnet, Commissioner of Int. Rev. v. R. P. 
Clark, 287 U. S. 410, 77 L. Ed. 397). 

Having disposed of the preliminaries incident to 
comments of the Board above quoted, we shall now 
proceed to test the so-called “dominion and control” 
question raised therein, by examining the record to 
determine who exercised such dominion and control 


over said bonds during the period from the dates in 
1917 when they were acquired to December 15, 1921, 
when they were sold, and thereafter. 

The Board’s original and memorandum opinions are 
both significantly silent upon any testimony or evi¬ 
dence tending to indicate ownership—dominion and 
control; unless the bare conclusion—“on these vital 
points the evidence is far from convincing”—may be 
interpreted to mean anything. We believe that the en¬ 
joyment of the fruits and profits is a fair indication, 
at least, as to ownership, especially in an instance 
where there has been no claim of a division of the legal 
and equitable title to property or property rights. It 


has been hereinbefore shown by reference to competent 
testimony that during all of the period up to December 
15, 1921, the bonds in question remained in the posses¬ 
sion of the individuals, and that it was only after the 
sale of December 15, 1921, that there was a delivery 
of the bonds to the Bermont Oil Company—the same 
were then collected and placed in the safe deposit box 
of the company and the Liberty Bonds were registered 
in its name. These material facts and positive acts 
tending to show dominion and control are not men¬ 
tioned in either opinion. The transfer of title |to per¬ 
sonal property is usually evidenced by delivery, and 
possession of personal property is usually presump¬ 
tive of ownership. It is uncontradicted in the record 
that the individuals had the possession of the bonds in 
question and enjoyed the fruits and profits thereof 
from the dates of their original acquisition un|til De¬ 
cember 15, 1921, and yet there is not the slightest men¬ 
tion thereof in the several opinions of the Board, which 
omission of any mention thereof fairly warrants, we 
believe, the presumption that these material factjs were 
not considered by the Board. From the above-quoted 
matter from the original opinion of the Board, the im¬ 
plication would reasonably follow that there was no 
evidence in the record of dominion and control; We 
must, therefore, again resort to the record itself. 

Here is the statement of Mr. Ekdahl’s uncbntra- 
dicted testimony at the Tulsa hearing upon the ques¬ 
tion of dominion and control (R. 109, 110, 111):] 

“The witness Ekdahl further testified that from 
the date of the acquisition by the individuals of 
the bonds in question down to December 15, 1921, 
the date of their sale to the Corporation, the in¬ 
terest on the bonds in question was received by 


the individuals; that subsequent to December 15, 
1921, the interest on the bonds in question was 
received by the Bermont Oil Company and was 
credited to an account called 'Interest—Xon-Tax- 
able’ and went into its operating income as part of 
its receipts for that year, and was passed to the 
company’s profit and loss account and eventually 
paid out in dividends to the stockholders; that the 
company had made no disposition of the bonds 
since their acquisition from the individuals on De¬ 
cember 15, 1921, and still had them at the date of 
this hearing; and that the several petitioners were 
paid the consideration by the company for the 
sales of December 15, 1921, of the bonds in ques¬ 
tion”. 

#*####** * 

“On cross-examination, the witness Ekdahl tes¬ 
tified that said bonds from and after their pur¬ 
chase in 1917 were kept in different banks pretty 

well scattered over the countrv—some in Kansas 

•> 

City, some in Oklahoma City, and some in Tulsa, 
etc.—and, on direct examination, that after their 
acquisition by the company, on December 15, 1921, 
the U. S. Libertv Loan bonds were then registered 
in the name of the Bermont Oil Company”. 

Mr. Ekdahl had no pecuniary interest in the result 
and had personal knowledge of all of the transactions. 
Discussion or argument can add no greater force or 
value to such testimony; but why the Board did not 
give the same any consideration, or attached no weight 
thereto, we regret to say we are unable to fathom. We 
do know, however, that the Government’s counsel did 
not cross-examine him upon the foregoing facts, except 
with respect to the location or possession of said bonds. 

Mr. Elliott L. Jones testified (iv. 1 IS) : 

* * !* “that upon the purchase in 1917 of the 
bonds in question they were deposited with differ- 
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ent banks for safekeeping and in some instances 
in safe deposit boxes; that said bonds so deposited 
with banks were subject to the order qf B. B. 
Jones, Montfort Jones, Robert L. Jones and him¬ 
self; that a majority of the U. S. Libeity Loan 
bonds was coupon bonds and a small number were 
registered and all of the Oklahoma City Water 
Works bonds were coupon bonds; that interest 
accruing on the U. S. Liberty and the Oklahoma 
City Water Works bonds, which had beep placed 
with the banks, after the date of purchase, was 
credited to the individuals’ accounts, the indi¬ 
vidual brothers, and they got the use and enjoy¬ 
ment of it from the date purchased to the date of 
disposition”. 

And again (R. 119, 120): 

* * * “that subsequent to the sale to the com¬ 
pany on December 15, 1921, the bonds in question 
were collected and placed for safekeeping in the 
safe deposit box of the Bermont Oil Company in 
Tulsa, Oklahoma, and the U. S. Liberty Loan 
bonds were registered in the name of the Bermont 
Oil Company.” 

Q. What disposition was made after December 
15, 1921, of the interest accruing on these bonds ? 

A. The Bermont Oil Company collected-]— 

Q. Does the Bermont Oil Company still own 
those bonds ? 

A. They do not own but a few of the Liberty 
bonds, because they disposed of them duritig this 
year. The Oklahoma City they still own. 

Q. Do I understand they disposed of the bulk 
of the Liberty bonds in the year 1930 ? 

A. Yes. 

Q. Have you four brothers since December 15, 
1921, received the interest which has accrued on 
those bonds? 

A. Only in the way of dividends from the Ber¬ 
mont Oil Company, when the dividend would be 
declared and distributed. 
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Q. Did any of you gentlemen within the thirty- 
day period, either before or after the sale on De¬ 
cember 15, 1921, buy other First Liberty bonds 
or Oklahoma City Water Works bonds? 

A. We did not. 

He also testified “that Montfort Jones got the benefit 
of said sale in 1920 of the $250,000.00 Oklahoma City 
Water Works bonds” (R. 120), and “that there was 
never any retransfer of said bonds bv the Bermont Oil 
Company to the individuals after December 15, 1921" 
(R. 121). The witness also testified (R. 145) that the 
item of interest reported in corresponding Schedules 
B, M, L, and L (R. 327, 375, 382, 412) of Petitioners’ 
Exhibits Xos. 9, 10, 11, and 12, respectively (the cor¬ 
poration's income tax returns for 1918 to 1921, R. 327, 
352, 381, 400), under the respective headings of “In¬ 
terest on obligations of the United States” and “Inter¬ 
est on obligations of States, Territories, and political 
subdivisions thereof”, did not represent any of the in¬ 
terest from the bonds in question. The schedules re¬ 
ferred to reconcile the taxable net income reported with 
the actual book net income. There was no such provi¬ 
sion for reconcilement in the form prescribed for the 
1917 return (Petitioners’ Exhibit Xo. 8, R. 291). 

Mr. B. B. Jones’ testimonv is also corroborative of 

•» 

the exercise bv the individuals of the fundamental 
rights of ownership from the dates they purchased the 
bonds in 1917 to December 15, 1921, and by the cor¬ 
poration only thereafter (R. 147): 

* * * “The bonds were bought and allocated 

in different places, and it took some time to get 
them. Some of them did not come in for some 
time. Finallv, thev were gotten together, and all 
that kind of thing, and the four brothers owned 
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and had access to them. Personally, I had verv 
little to do with it after we knew we ha$ them in 
safety. I knew what was going on from informa¬ 
tion given me bv mv brothers, and when \ve finally 
disposed of them in 1921, since that tim^ the Ber- 
mont Oil Company has enjoyed the revenue from 
the interest on those proceeds—” | 

Q. Since what date? i 

A. Since December 15, 1921. I understand the 
majority of the bonds have been sold during the 
present year by the Bermont Oil Company. 

Q. Who received the interest accruing on those 
bonds ? 

A. Mont fort Jones, E. L. Jones, E. L. Jpnes and 
B. B. Jones. 

Q. From the date of purchase up to December 
15, 1921? 

A. We did. 

We do not know in what respect the foregoijig testi¬ 
mony is not “convincing”. It is perfectly clear, plain, 
and competent, and we are therefore again constrained 
to use the pertinent language of this court, tlilat “the 
rules of evidence, in a hearing before the Board of Tax 
Appeals, are not different from those applied to civil 
procedure in the courts” (Dempster Mill Mjg. Co., 
supra), and, in the words of the Chicago Ry. Equip¬ 
ment Co. case (supra), “when the evidence before a 
trier of fact ought to be convincing, he may not say it 
is not ’ \ j 

We submit that the acts of the parties spe4k with 
force, and it will be noted that every incident or right 
of ownership was exercised and enjoyed by the 1 appel¬ 
lants up to December 15, 1921, and that thereafter the 
same passed to the Bermont Oil Company. Tjie evi¬ 
dence is uncontradicted that the fruits of ownership 
were enjoyed by the individuals until December 15, 
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1921; that the bonds remained in their individual pos¬ 
session until they were sold as claimed by appellants; 
that after December 15, 1921, the fruits of ownership 
were taken into account in the operating revenue of 
the Bermont Oil Company, and the company registered 
the Liberty Bonds in its name and placed the same in 
its own safe deposit box in Tulsa, Oklahoma, for safe¬ 
keeping, and that thereafter no legal rights of owner¬ 
ship were exercised or enjoyed by the individuals with 
respect thereto. 

Ill. The Cost of the Bonds Sold. 

The cost of the bonds sold to the Bermont Oil Com¬ 
pany does not appear, under the record, to be in any 
sense in question. The stipulation of fact (R. 105-109) 
shows the original cost of all of the bonds referred to 
herein as purchased in 1917 and the cost of the portion 
thereof of Montfort Jones’ interest therein sold by 
him on December 22, 1920, and the remaining cost of 
such bonds is necessarily only a matter of mathema¬ 
tics and also appears in and is reflected by said stipu¬ 
lation. The individuals’ book vouchers constituting a 
part of Joint Exhibits D-4 and showing the cost of the 
bonds sold to the Bermont Oil Company on December 
15, 1921, are as follows: 

B. B. Jones: Vouchers Xos. M-67 and M-68 (R. 
262, 264). 

Montfort Jones: Vouchers Xos. M-45 and M-47 
(R. 256, 260). 

Elliott L. Jones: Vouchers Xos. M-15 and M-16 
(R. 244, 270). 

Robert L. Jones: Vouchers Xos. M-18 and M-19 
(R. 250, 252). 
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And on pages 117 and 118 of the record appears the 
testimony of Mr. Elliott L. Jones establishing the cost 
of the bonds in question. 

Under the heading of Findings of Fact in the orig¬ 
inal opinion of the Board, it is stated (R. 57)j: 

“In their respective income tax returns [filed for 
the taxable year each of these petitioners blaimed, 
as a deductible loss from his gross income] for the 
year, an amount equal to the difference between 
the amount charged against his account in the 
books of the corporation on January 3, 1121, for 
the bonds involved, and that credited to his ac¬ 
count in such books on December 15, 1921, upon 
the ground that the first amount represented cost 
to him of securities which he sold to the corpora¬ 
tion for the last named sum, and the £um so 
claimed was a loss to him for the year deductible 
under section 214(a) (4) of the Revenue Act of 
1921. In auditing the petitioners ’ returns for the 
year, the Commissioner disallowed the deduction 
claimed by them as aforesaid, and in letters dated 
April 12, 1926, notified them of the deficiencies 
herein asserted.’’ 

We do not believe that the record justifies the state¬ 
ment that the petitioners claimed their loss On the 
basis set forth by the Board, but we do belie\je that 
an examination of the record, fairly considered, 
will disclose that they predicated their loss on the basis 
of til 
ticuh 

15, 1921. In this connection, however, it may be stated 
that the result is identically the same, inasmuch [as the 
bonds in question (sold to the Bermont Oil Company 
on December 15, 1921) in the book transfer of Ijecem- 
ber 31, 1920, from the individuals to the corporation 


e difference between the cost in 1917 of the par- 
ir bonds sold and the selling price on December 
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and in the book retransfer of January 3, 1921, from 
the corporation to the individuals, were thus trans¬ 
ferred and retransferred at their identical cost in 1917. 
This basis was true in each annual book transfer and 
retransfer prior thereto. 

It is also stated that such loss was claimed bv the 

* 

taxpayers as deductible under Section 214(a) (4) of 
the Revenue Act of 1921; but the record discloses that 
such loss was, in fact, claimed under Section 214(a) 
(5) of said revenue act. 

IV. The Selling Price of the Bonds. 

The selling price of the bonds to the Bermont Oil 
Company on December 15, 1921, is likewise not in ques¬ 
tion, and is reflected in Joint Exhibits D-4 and E-5, a 
part of the stipulation of fact. It also appears in the 
findings of fact of the original opinion of the Board 
(R. 56). The individuals’ and corporation’s respective 
book vouchers covering the sales price and sales trans¬ 
action and constituting a part of said Joint Exhibits 
D-4 and E-5 are as follows: 

B. B. Jones: Vouchers Xos. M-69 and M-70 (R. 
266, 268) (Ex. D-4). 

Montfort Jones: Vouchers Xos. XI—4-4 and M-46 
(R. 254, 258) (Ex. D-4). 

Elliott L. Jones: Vouchers Xos. M-13 and M-14 
(R. 240, 242) (Ex. D-4). 

Robert L. Jones: Vouchers Xos. M-16 and M-17 
(R. 246, 248) (Ex. D-4). 

Bermont Oil Company: Vouchers Xos. M-106 and 
M-107 (R. 272, 274) (Ex. E-5). 

With respect to the selling price, Mr. Elliott L. Jones 
testified (R. 119): 
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* * * “that the price at which they sold the 

U. S. Liberty Loan bonds to the Bermonf Oil Com¬ 
pany was 95 cents on the dollar, which upon in¬ 
quiry by them at that time was ascertained to be 
about the market price thereof on December 15, 
1921, and that the price at which the ijemaining 
Oklahoma City Water Works bonds weije sold to 
the Company was 94 cents on the dollat* on said 
date, which was likewise determined as the market 
value of such bonds by inquiry of brokers and 
bond salesmen.’’ j 

We respectfully submit that the selling price, as well 
as the cost, is amply supported by and established in 
the record. | 

I 

V. The Sale of December 15,1921, to the BeVmont 

Oil Company. 

The sale of December 15, 1921, to the Bernjiont Oil 
Company, weighed from every standpoint, wajs valid, 
fair and bona fide. It was fair because the bonfls were 
sold to the corporation at their fair market value on 
said date; it was at arm’s length because the corpora¬ 
tion reaped the benefit of a saving in brokerage, pur¬ 
chased them at market, and was well able to acquire 
the bonds; it was valid because there occurred)an ac¬ 
tual transfer and delivery of the bonds, for a fiiir and 
valuable consideration, to the corporation, and it was 
bona fide because there never occurred thereafter a re¬ 
transfer, by book entry or otherwise, to the individuals, 
and the individuals thereafter paid federal surtaxes on 
their dividends derived annually from the corporation 
(R. 110), which dividends necessarily reflected, i^i part 
at least, the income which the corporation received 
from said bonds, as “it had been the policy of the 
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Company since 1916 to declare and pay ont the cur¬ 
rent earnings of the company as dividends either at 
the end of each calendar year or at the first of the 
succeeding year” and “they reported these dividends 
in their respective personal income tax returns” (R. 
145). 

Two bond dealers, of Oklahoma City, Oklahoma, Mr. 
C. C. Roberts and Mr. A. J. McMahan, the latter hav¬ 
ing “handled in the course of his business some of the 
issue of the 4 J/j per cent Oklahoma City Water Works 
bonds in question”, testified at the Tulsa hearing on 
the market value of the bonds on December 15, 1921 
(R. 104, 105). Mr. Roberts testified that the market 
value of the Oklahoma City Water Works bonds “was 
about 94 cents on the dollar”, and that the market 
value of the 3 } /> per cent First Liberty Loan Bonds was 
as follows: “Opened at 95.26; high sale was 95.36; low 
sale was 94.94, and the close of the market was 95.10”. 
Mr. McMahan did not know the market value on De¬ 
cember 15, 1921, of the 3;/• per cent First Liberty Loan 
Bonds, but testified that the market value of the Okla¬ 
homa Citv Water Works Bonds was “something less 
than a five per cent basis, which would be less than 94, 
94 or less, and that he was sure their market value did 
not exceed 94 at that time.” it will be borne in mind 
that the Libertv bonds were sold at 95, and the Okla- 
lioma Citv Water Works bonds at 94, and that Mr. 
Elliott L. Jones testified that when the individuals sold 
said bonds to the Bermont Oil Company they ascer¬ 
tained the market thereon and sold them at what they 
determined to be the market value at that time. 

Mr. Ekdalil testified “that the several petitioners 
were paid the consideration by the company for the 


63 


sales of December 15, 1921, of the bonds in 

(R. 110). 

Mr. Elliott L. Jones testified “that paymejnt to the 
individuals by the company for the bonds so sold to it 
on December 15,1921, was made by instructing the offi¬ 
cers of the Company to credit the individual Accounts; 
they deposited the proceeds with the Bermont pil Com¬ 
pany tlie same as in a bank and they withdrew the 
funds” (R. 119); and, on cross-examination, jin reply 
to the following question (R. 143): I 

“Now, what item, if any, on this balance sheet 
of December 31, 1921, reflects the amount \ if any, 
which the Bermont Oil Company agreed to pay 
you and your three brothers for those boijids ? ? ? 

i 

I 

answered: j 

“This accounts payable to officers, $llj,864.71, 
would reflect the credit balance we had on deposit 
there, and it might represent part of the proceeds 
paid for these bonds that were bought fromj the in¬ 
dividuals on December 15, 1921.” 

Or, in other words, as he said at another time (R. 145): 

“We instructed the company to give uslcredit, 
as in a bank; we could draw the money out any 
time we wanted after it was deposited to our 
credit, ’’ I 

and, as his testimonv indicates above, “they withdrew 
the funds.” “We deposited the proceeds with the Ber¬ 
mont Oil Company the same as in a bank and we with¬ 
drew the funds” (R. 144). j 

On the question of why they made the sale (\vhich, 
incidentally, explains why, if there existed no other 


question 
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reason, their balance with the company on December 
31, 1921, reflected, apparently, only $11,864.71), Mr. 
Elliott L. Jones testified (R. 119): 


* * “that the four brothers sold all of the re¬ 
maining 1 bonds in question to the Bermont Oil 
CompanV on December 15, 1921, and that the occa¬ 
sion for such sale was that some of the individuals 
were making other investments and others needed 
the money to liquidate individual liabilities,” 


and Mr. B. B. Jones testified (R. 149): 

* * * “That in December, 1921, shortly prior 

to the sale of said bonds to the Bermont Oil Com- 
panv, thev discussed the advisabilitv of the sale 
of said bonds, as some of said petitioners were 
making other investments, and ‘Personally, on ac¬ 
count of the educational and charitable work that 
I had been doing I was in debt and needed some 
money, in fact, more money than the Bermont Oil 
Company would pay for my pro rata share of the 
stock’ ” (obviously meaning “bonds”), “ ‘to 
liquidate my indebtedness.’ ” 


Yet, the Board in its original opinion of February 
18, 1930, reinstated by its memorandum opinion, in ob- 
viouslv referring to the sale to the Bermont Oil Com- 
pany on December 15, 1921, stated its position with re¬ 
spect thereto in the following language (R. 59, 60), 
thus indicating what was in the mind of the writer 
thereof, rather than in the record, when the conclusion 
was arrived at which resulted in the disposition of 
these cases adversely to these taxpayers: 

“The transactions here involved were between 
a close corporation and its only stockholders who 
were in absolute control of all of its affairs and 
acts. In these circumstances it is apparent that 


65 


none of the transfers can be regarded! as trans¬ 
actions at arm’s length between a willing seller 
and a willing buyer. The corporation ha|d no voice 
in the matter. By mere book entries it |was made 
to take the bonds in question into its property ac¬ 
count at prices over which it had no control. It 
was entirely within the power of the petitioners to 
fix the price at which the ostensible sale of bonds 
was made just as it had been in previou^ years to 
transfer and retransfer at prices that b(jst suited 
their purposes.” i 

It is strenuously urged that there is no basis in the 

. . 1 

record for the conclusion or inference that because the 
individuals had absolute control of the corporation 
and had the potential power to impose upon! the cor¬ 
poration it did so impose upon the corporation. This 
conclusion is virtually tantamount to saving that where 
stockholders, by reason of their control, have potential 
power to impose upon the corporation, a transaction 
consummated with the corporation, although fairly 
made, cannot stand. A reference to authorities upon 
this point will clearly establish a doctrine of law di¬ 
rectly to the contrary. Frank E. Taplin, et aL, 12 B. 
T. A. 1264 (dissenting opinion sustained by Ilj. S. Ct. 
Ap. for Sixth Circuit in Taplin v. Commissioned of In¬ 
ternal Revenue, 41 F. (2d) 454, 8 A. F. T. R. 109l±2, and 
reversing prevailing opinion of Board); Fruit Belt 
Telephone Co., et aL, 22 B. T. A. 440; George TjT. Van 
Vorst, Executor, 22 B. T. A. 632, affirmed by (JJt. Ap. 
for 9th Circuit in Commissioner v. Van Vorst, 59 F. 
(2d) 677. Both in the Taplin case and in thb Van 
Vorst case even so-called “bargain purchases” made 
by the stockholders from their corporations were held 
bona fide sales, and the court in the former case! said: 
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“He testifies that these purchases were made to 
prevent unfriendly interests retaining or acquir¬ 
ing this outstanding stock; that the 5,400 shares 
were purchased by petitioners for just what they 
had cost the company (1) because the company 
needed the money for working capital ; and (2) be¬ 
cause it was considered that this stock as a com¬ 
pany asset might work a disadvantage in the as¬ 
sessment of its own income and excess profit taxes. 
This testimony is plausible and there is nothing 
to contradict it except the possible inference that 
petitioners were really interested, not so mucli in 
the welfare of the company as in an effort, through 
their position as officials of the company, to ac¬ 
quire this stock for themselves at a decided bar¬ 
gain— a matter in which the government is not in¬ 
terested and of which the minority stockholders 
have not complained (Italics ours.) 

And in the Fruit Belt Telephone Co. case (supra) 
(cited with approval in the I 'an Yorst case, supra), 
which involved the sale by the Fruit Belt Telephone 
Co. of all its assets to its two sole stockholders, and a 
sale bv the latter of such assets on the same dav, the 
Board very aptly stated the law: 

“So long as neither creditor nor stockholder has 
any objection to the sale of assets by a corpora¬ 
tion. clearly, a corporation is not prohibited by 
law from selling to its stockholders even at a price 
less than the value of the assets and there is noth¬ 
ing to prevent a corporation from distributing its 
assets to its stockholders in liquidation if it de¬ 
sires to do so regardless of the value of the assets 
distributed. A corporation may clearly do what it 
has a legal right to do, even for the sole purpose of 
reducing its tax liability. It is not required to 
pursue a course which gives rise to a greater tax 
liability if another course is open to it ivhich will 
give rise to a less tax liability.” (Italics ours.) 


If a corporation lias the legal right to s^ll to its 
stockholders, regardless of the motive, then the con¬ 
verse of the rule is equally true, viz., that tiie stock¬ 
holders have the same legal right to sell to the corpora¬ 
tion, or the corporation has the same legal right to buy 
from the stockholders. In this connection, we desire 
to add that what was said by Member Van Fossan in 
his dissenting opinion in the Appeal of Frank E. Tap- 
lin et al., 12 B. T. A. 1264, 1271 (supra), which views 
therein expressed were, in effect, approved by the U. S. 
Circuit Court of Appeals for the Sixth Circuit in the 
same case on appellate review (supra), is, we believe, 
pecularily applicable to the instant appeals: 


“In this case the petitioner acquired by pur¬ 
chase from the Cleveland Company property of 
value. In the record of the case I find no evidence 
that the sale was fraudulent or fictitious or not in 
good faith. The conclusion of the majority to the 
contrary seems to me to be based on an inference 
that does violence both to the evidence and to rea¬ 
son. The petitioners paid for the property the 
price demanded by the corporation. Stockholders 
may contract and otherwise deal with the dorpora- 
tion as freely and validly as may any individual. 
In some cases, because of particular facts and cir¬ 
cumstances, their dealings may be subjected to 
special scrutiny, but there is no presumption that 
the transaction is fraudulent , or mala fides, or in¬ 
validmerely by virtue of the relationship existing 
beiween the parties. Fraus est odiosa et non prae- 
sumenda is an old maxim of the law. The major¬ 
ity holding that the sale was not bona fide is but 
another way of saying petitioners were guilty of 
fraud. This is a charge not lightly to be \nade.” 
(Italics ours) 


In the case of the present appeals, as a mafter of 
fact, if the corporation could be benefited by acquiring 
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non-taxables at the end of each year for ad valorem 
tax purposes, as it could have a right to do, and as has 
been in the past almost a universal practice in the busi¬ 
ness world, without paying for the privilege or oppor¬ 
tunity, can it be said that the corporation was hurt or 
imposed upon, or that the federal government was de¬ 
frauded thereby when the federal government was not 
interested or affected by the transaction? If the cor¬ 
poration purchased these bonds at the actual market 
on December 15, 1921, and by purchasing them from 
the stockholders saved the brokerage which it would 
have otherwise been required to pay, and then within 
a short time thereafter found itself in possession of 
bonds which had greatly increased in value, can it be 
said that the transaction cannot be deemed to have 
been made at arm’s length simply because the sale to 
the corporation was made by its stockholders? Was 
it not good business for the corporation to purchase 
bonds at market, with an opportunity to save the ex¬ 
penditure of brokerage, when bonds were down? Is 
there, then, a scintilla of evidence in the record indicat¬ 
ing that the corporation was taken advantage of? If 
the corporation desired to invest in bonds of sound 
security when bonds were below par, who is to decide 
this question for the corporation if not the human 
agencies holding its stock and determining its policies 
as the fact must and can only be? We submit that the 
onlv test is—Was the sale made, and as evidence of 
good faith was it made fairly? This cannot be gain¬ 
said by the record. To sell at market is bound to be 
fair, and to buy at market, with no charge for broker¬ 
age, is certainly fair. 

The only evidence offered by the appellee at the sup¬ 
plemental hearing (R. 126, 127, 128) constituted the 
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balance sheets which were attached to the corpora¬ 
tion ’s income tax returns for 1917, 1919, dnd 1921, 
marked Respondent’s Exhibits “F”, “G”, and “H”, 
respectively, and as the whole returns for thejse years, 
as well as for the vears 1918 and 1920, were offered and 

v 7 

introduced in evidence by the appellants (R. jL26-128), 
the exhibits offered by the appellee are necessarily a 
part of the exhibits introduced by these appellants. 
These returns, with their schedules attached, appear as 
Exhibits 8, 9, 10, 11, and 12, being- for the yeajrs 1917, 
1918, 1919, 1920, and 1921, respectively (Ex. 8j R. 291- 
298, balance sheets, R. 295-296; Ex. 9, R. 299-3^5 (orig. 
ret.), bal. sheets, R. 320-322, amended return, R. 326- 
351, bal. sheets, R. 344-345 and 347-348; Ex. 10, R. 352- 
380, bal. sheets, R. 366-367; Ex. 11, R. 381-399, bal. 
sheets, R. 394-395; Ex. 12, R. 400-424, bal. slibets, R. 
410-411). 

The cross-examination in the main pertained to mat¬ 
ters of cash, accounts payable, the paid-in [surplus 
(sometimes referred to as Liability Investment), and 
transfers and retransfers for the years 1917-1918,1919- 
1920, and 1920-1921, predicated largely upon the bal¬ 
ance sheets in question. Outside of the introduction 
of said Exhibits “F”, “G”, and “H”, the appellee in¬ 
troduced no evidence except that of the Senior Cjhecker 
in the Security Section of the Valuation Division of 
the Bureau of Internal Revenue, who testified as to 
the valuation of 3 y 2 per cent First Liberty Loan bonds 
on December 31, 1920, and January 3, 1921. We do 
not know the exact purport, under the record in this 
case, of such matters, but we shall discuss theip inso¬ 
far as they may have any purported bearing upt>n the 
sale of December 15, 1921. ! 
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It is apparent from an examination of the schedules 
attached to the sundry corporate returns that the com¬ 
pany’s business was varied, and that the balance sheets 
reflected, in some respects, merely the book assets of 
the corporation on the particular dates, as it is evident 
that it was the policy of the company to have as little 
cash as possible, for ad valorem tax reasons, on the 
first of each year, as shall hereinafter appear. 

The record, we believe, fairly discloses that the Ber- 
mont Oil Company, insofar as the separate business of 
the individuals was concerned, was used by the indi¬ 
viduals very much the same as a bank, and if the com- 
pany appeared by the balance sheets not to have had 
very much cash on hand on January 1st, their deposits 
with the corporation would be represented by other 
assets, or as the witness said, “it would be represented 
by assets” (R. 130), and in explaining that deposits 
would be withdrawn, he stated (R. 130): 

“It was a very small deposit in January; but 
the individual has the right to withdraw his money 
any time he wants to. If you had money deposited 
with a bank, would it not be subject to your check 
or order, and could you not withdraw it any day 
vou wanted to.” 

And, again, on further cross-examination (R. 135, 
136): 

Q. Now, what did you say was the purpose in 
transferring these bonds to the Bermont Oil Com¬ 
pany at the end of 1917 ? 

A. Well, I figured the company was desirous of 
having some non-taxable securities at the first of 
the year for ad valorem tax purposes, and I pro¬ 
ceeded to use that method of securing them. 

Q. How would that afreet ad valorem tax? 
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A. They were non-taxable securities. 

Q. It did not operate to reduce their otl^er prop¬ 
erty in any way, did it ? 

A. They could pay something for them' if they 
had money on account, they could give a check. 

Q. Did they give a check? 

A. In some instances. 

Q. Did they, on December 31, 1917 ? ! 

A. In some instances. I can not recall right 
now, but where they had cash on deposit ; some¬ 
times they would give a check for part of it, or all 
of it. They w r ould charge it to their account in 
the regular course of business, just like a bank. I 
do not think you have the right idea abput the 
bank. We used the Bermont Oil Company just as 
any bank; you deal with the bank that way. 

Q. I am trying to get at the situation as to why 
this operated to affect the corporation’s ad val¬ 
orem taxes. The fact, however, that you trans¬ 
ferred these bonds to the corporation did hot op¬ 
erate to reduce its other property, did it ? i 

A. It paid out of assets. ! 

Q. As a matter of fact, it did not give ybu any 
cash for those bonds at that time. 

A. If they had cash, they would give cash; they 
would make payment on the account. They would 
give checks for it. That is the way a bank would 
do. 

Q. You were also a resident of Oklahoma at that 
time, were you not ? 

A. In 1917? 

Q. Yes. 

A. No. 

Q. Were any of your brothers residents of Okla¬ 
homa then? 

A. R. L. Jones was, I think. 

Q. Then did not this transaction operate to in¬ 
crease his ad valorem taxes ? 

A. He probably withdrew his money and bought 
non-taxables. I 
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Q. Bought them back from the corporation? 
A. From the banks. * * * 


The witness testified (R. 145) that it was the policy 
of the company from the beginning to declare and pay 
dividends out of the current earnings at the end or 
beginning of each calendar year and that dividends 
were paid in checks and the checks were thereafter en¬ 
dorsed by the individuals and returned to the corpora¬ 
tion for credit. So, an actual demonstration or prac¬ 
tical example of what happened to the cash account on 
January 1, 1917, may be found in the record in con¬ 
nection with the $1,000,000.00 cash dividend which was 
declared and paid at the end of December, 1916 (R. 
290). The directors’ meeting was held on Friday, De¬ 
cember 29, 1916; it was ordered paid on Saturday, De¬ 
cember 30, 1916, by “voucher checks to the owners of 
the stock of the company for their respective pro rata 
share of the dividends,” and the witness testified (R. 
121) that they “endorsed the checks ‘Deposit to the 
Bermont Oil Company ’ or, in other words, after 
the 1st of January, 1917, they deposited their respec¬ 
tive checks with the Bermont Oil Company for credit 
to their respective accounts with the company, just as 
they would deposit the same with a bank and receive 
credit therefor. Of course, when the checks were is¬ 
sued to the individuals at the end of 1916, the bank ac¬ 
count upon which the Bermont Oil Company drew the 
same was necessarily accordingly diminished on the 


books, and 
individuals 


after the first of January, 1917, when the 
were given credit bv the corporation for 

o * * 


their deposit of these checks 


with tlie corporation, the 


bank or cash account of the corporation was corre¬ 


spondingly augmented and the individuals were given 


I 


credit therefor. Hence, here is a concrete instance in 
the record of why the balance sheet as of Jaijniarv 1st 
or as of December 31st would not show much cash on 
hand. Likewise, as the corporation did not desire much 
cash on hand for the first of the year, it was perfectly 
natural for the individuals to withdraw their balances 

at the end of the year if their accounts reflected any 

1 

substantial balance. And we submit that the fore¬ 
going-quoted testimony, together with other testimony 
in the record, fairly explains the absence of much cash 
on hand or substantial credits in the form of accounts 
payable (because a withdrawal by the individual would 
necessarily represent a charge to the account payable 
and a credit to the cash account, thus reducing the lia¬ 
bility by reducing the cash or other asset of the cor¬ 
poration thus applied against or on the liability). 

In other words, for example, if the corporation would 
have an account payable on its books in the ^um of, 


say, $1,250,000.00, and had in bank (cash account), say, 
$1,300,000.00, and a check was drawn by the corpora¬ 
tion for $1,200,000.00, which was charged to that ac¬ 
count payable, the book effect would be to reduce the 
account payable to $50,000.00 and reduce the bank or 
cash account accordingly to $100,000.00. If the indi¬ 
viduals withdrew their credit balances at the end of 
the year, it necessarily followed that both the accounts 
payable and the bank account of the company w<j)uld be 
accordingly diminished, it being inevitable tljat the 
reduction of a book liability must mean a correspond¬ 
ing reduction of a book asset. 

As to the end of 1921, as the bonds were sold on De¬ 
cember 15, 1921, and the individuals sold said bonds 
for the purpose of immediately realizing on them for 
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their various purposes, it is obvious that by December 
31, 1921, their respective balances were greatly de¬ 
pleted. 

A reference!to the record will disclose that the indi¬ 
viduals were engaged in sundry businesses and trans¬ 
actions, and were men of considerable wealth, so that 
what business thev transacted with or through the Ber- 
mont Oil Company could not be reflected in a single 
figure reflected in a more or less liighlv condensed bal- 
ance sheet of the corporation on a particular day, and, 
ys was said in Build v. Commissioner, 43 F. (2d) 509 
(3d C. C. A.), 9 A. F. T. R. 116, “it must be remem¬ 
bered that the sale was in 1921 and the testimony was 
taken in 192S” (in 1930 in the instant cases), and it is 
perfectly natural “for men of large affairs’’ not to 
remember details that occurred as much as ten vears 
and more back. 

As to whether or not the company from time to time 
did, in fact, have large cash balances, etc., even though 
on the 1st dav of Januarv the balance sheets mav not 
disclose it, a reference to the income tax returns for 
1917, 1918, 1919, 1920 and 1921 (Exhibits S to 12) will 
show that the operations of the company were such 
as to indicate the presence and need of cash balances, 
and certainly the presence of substantial assets of a 
character equivalent to or readily convertible into 
cash. The 1917 return (R. 291) shows receipts from 
taxable interest alone of $2S5,184.32 and from rentals 
and royalties of $296,680.62, besides the income from 
its major operations greatly in excess thereof. Sched¬ 
ule A-5 (R. 334) attached to the 1918 return (R. 326) 
of the corporation shows interest of $45,006.29 from 
certificates of deposit and $41,480.89 from daily cash 
balances, besides interest in excess of $120,000.00 from 
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notes receivable and industrial bonds; and Schedule 
A-4 (R. 333) of the return shows over $90,000.00 in in¬ 
terest from U. S. Treasury Certificates, and j the bal¬ 
ance sheet of December 31, 1918 (R. 348) shoivs U. S. 
Treasury Certificates purchased in 1918 and Owned at 
tiie end of the year in the sum of $3,500,000.0() (short¬ 
term obligations certainly the equivalent of cash). Are 
these figures insignificant—$3,500,000.00 in U. is. Trea¬ 
sury Certificates, or daily balances represented by in¬ 
terest thereon of $41,4S0.S9, and certificates of I deposit 
(certainly the same as cash) represented by interest 
thereon of $45,006.29? And note that Schedjule A-5 
(R. 357) attached to the 1919 return (R. 352) shows 
taxable interest of nearly $150,000.00, of which amount 
approximately $30,000.00 represents interest 4 11 bank 
deposits, and Schedule A-4 (R. 356) shows interest on 
United States obligations as therein listed in the ap¬ 
proximate sum of $130,000.00, and that the balance 
sheet of December 31, 1919 (R. 367) shows U. S. Trea¬ 
sury Certificates in the sum of $3,600,000.00 purchased 
during 1919. These are strictly liquid items find do 
not take into account the items entering into th|e ordi¬ 
nary operations of the company. We shall, therefore, 
not burden this brief with further specific references 
or citations; but a study of the schedules attached to 
the sundry returns of the corporation in evidence in 
tliis case is at once convincing that the corporation was 
at all times in a position to honor the withdrawal de¬ 
mands of the individuals on their credits or deposits 
with the company. 

The corporation’s income was at all times from 
sources which produced regularly ready cash, find it 
certainly had fair-sized liquid and current asset^, just 
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as a bank has, which could be at anv time readily con- 

«' * * 

verted into cash for any demands thereon. 

An examination of the balance sheets (R. 295, 296) 
attached to the 1917 return (Ex. Xo. S) and marked as 
Respondent’s Exhibit “F” will disclose that the paid- 
in capital surplus of the company on the balance sheet 
of January 1, 1917, appears under the company’s book 
label or namc J of “Liability Investment”, amounting to 
$7,431,900.00, and is designated on the balance-sheet of 
December 31, 1917, as “Liability Invest. (Surplus)”. 
A reference to Petitioners’ Exhibit Xo. 7 (R. 277, et 
seq.) will disclose that this so-called Liability Invest¬ 
ment account was created by and reflects the appraised 
value of certain oil and gas leaseholds and rovaltv in- 
terests which were transferred to the company in ex¬ 
change for its capital stock, and that the amount of 
$7,431,900.00 represented thereby is constituted of the 
aggregate appraisements of said oil and gas proper¬ 
ties, i. e. t the sum of the total of the amounts appearing 
on page 287 of the record, amounting to $6,920,900.00, 
the total of the amounts appearing on page 288 of the 
record, amounting to $413,000.00, and the amount of 
$98,000.00 appearing on page 289 of the record. On 
the balance sheets (R. 320-322) attached to the orig¬ 
inal 1918 return this paid-in or capital surplus is 
simply designated as “Liability Investment”, but on 
the balance sheets (R. 344, 345, 347, 348) attached to 
the amended 191S return this capital surplus account 
is designated as “Surplus—Paid in”. On the balance 
sheets (R. 366, 367) attached to the 1919 return, the 
account is designated, in one instance, as “Liability 
Investment” and, in the instance of the end of the year 
balance sheet, as “Surplus—Paid in”. In the case of 
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the 1920 and 1921 returns, the account is designated on 
the balance sheets as “Surplus—Paid in”. 

The paid-in surplus of $7,431,900.00 (carried on the 
books as Liability Investment Account), thd returns 
with their accompanying schedules will disclose, has 
never had an entry therein since it was set up as of 
January 1, 1916, when the corporation commenced 
business, the same being a capital surplus, as revealed 
by the corporate minutes (Exhibit No. 7). Ijtowever, 
appellee’s counsel resorted to considerable iross-ex- 
amination with respect to this account (R. ^31, 132, 
133), and the subject was introduced as follows (R. 
131): j 

Q. Now, is it not a fact that the so-called de¬ 
posits which you and your brothers claim to have 
had on deposit with the Bermont Oil Company are 
reflected in this item called “Liability Investment, 
$7,431,900”? . 1 

A. Absolutely not. That liability investment 
was a paid in surplus; just like you paid into a 
bank; if you paid it into a bank, you wo did not 
have a deposit, would you ? j 

and wound up as follows (R. 132, 133): | 

Q. * * * Is it not a fact that when these Lib¬ 
erty bonds were purchased in 1917, that this lia- 

bilitv investment account was the one that was 
* 

credited and the same amount was debited back 
to the liability investment account at the end of 
the year 1917 ? 

A. Those Liberty bonds that were purchased 
were purchased by the individuals. 

Q. Is it not a fact this entry was made on the 
books of the company? j 

A. Absolutely not. We never could distribute 
that paid-in surplus; we could not disturb it; 
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that was the same as a surplus in a bank. You 
can not fool with that. 

The Board in its original opinion of February 18, 
1930, in connection with the sale to the Bermont Oil 
Company on December 15, 1921, had the following to 
say (R. 58, 59): 

“Counsel for the petitioners admits and the evi¬ 
dence shows that the book entries made at or about 
December 31 and January 1 of the years 1918- 
1919, 1919-1920, 1920-1921, and purporting to pass 
title to the bonds to and fro between themselves 
and the corporation were mere ‘wash’ transactions 
for the purpose of avoiding Oklahoma ad valorem 
taxes and that it was never intended that title to 
the property should be affected thereby. The only 
evidence that the bonds were sold to the corpora¬ 
tion in 1921 is in the shape of certain vouchers pre¬ 
sumably original bookkeeping entries which pur¬ 
port to show the purchase of the bonds from the 
several petitioners at the market prices alleged to 
have prevailed on that date. Just how these 
vouchers and entries are more potent to pass title 
than the three other sets of such documents and 
entries which admittedly had no such effect is a 
little difficult to understand. The tirst series of 
transactions are conceded to have been mere 
‘wash' transfers for the purpose of avoiding state 
taxes. It does not follow, of course, that the final 
set of similar transfers in 1921 effected by mere 
bookkeeping entries was also a ‘wash’ sale for the 
purpose of avoiding Federal income taxes but 
that situation and purpose are strongly indicated 
bv the evidence. ’ ’ 


At the outset counsel for appellants is constrained to 
say that there is no basis, either in or off the record, 
for the unqualified statement that he has ever admitted 
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that the book entries, evidencing the transfer and re¬ 
transfers, as set forth in the stipulation of f^ct, cover¬ 
ing the period of December 31, 1917, to January 3, 
1921, “were mere ‘wash’ transactions for the purpose 
of avoiding Oklahoma ad valorem taxes and that it 
was never intended that title to the property should he 
affected thereby (italics ours). It is true that said 
transactions were, in fact, so-called “wash” sales, but 
only in the sense that the bonds transferred tyy the in¬ 
dividuals at the end of 1917, 1918, 1919, and 1$20, were 
similarly retransferred by the corporation after the 
first of each of the respective succeeding years, at the 
same identical cost or book figure, which always repre¬ 
sented the original cost to the individuals in 1917 (Ex¬ 
hibits A-l, B-2, C-3). The inevitable effect of a trans¬ 
action of that character is no resultant gain| or loss 
either to the transferror or to the transferee, and, 
therefore, certainly for the purposes of federal income 
taxes, such a transaction, perforce, becomes 'immate¬ 
rial or of no concern insofar as the federal jrevenue 
mav be affected or involved,—“a matter in which the 
government is not interested”, as was said in Taplin 
v. Commissioner, 41 F. (2d) 454 {supra). Or| as has 
been said in United States v. Phellis, 257 U. S.j 156, 66 
L. ed. 180, “what was done, rather than the design and 
purpose of the participants, should be the test/ i 

But certainly counsel has never stated “tliatj it was 
never intended that title to the property should be af¬ 
fected thereby”, because the evidence in the 1 , record 
does show that book transfers were made as “kales”, 
with the previous understanding, however, that they 
would be retransferred to the individuals after the 
first of the year (R. 110, 120). It would appeair, then, 
that some semblance of title did or was intended to 
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pass in these so-called “wash” transactions, but 
whether or not such transfers were sufficient to come 
within the rule of Weeks v. Sibley, 269 Fed. 155, or to 
accomplish the obvious bona tide intention thereof, as 
a matter of law, is, of course, purely another question 
for another sovereign, and does not affect, in the cir¬ 
cumstances, the federal revenue. AYe do know, how¬ 
ever, that, for the purposes of federal income taxes, 
transactions of this character, where an understanding 
exists beforehand for their retransfer, especially at 
the same cost; have been repeatedly held not binding 
upon the government in the case where a loss was sus¬ 
tained in the transfer; but, in the instant appeals, 
there was neither a gain nor a loss. In instances 
where there was no previous understanding for their 
repurchase or retransfer, the established law is, of 
course, otherwise. Pennsylvania Co., Executor under 
will of Mary A. Britt, 2 B. T. A. 48; Harold B. Clark, 
2 B. T. A. 555; John E. Lone gran, 4 B. T. A. 1209; 
Luce Furniture Co., 9 B. T. A. 1413; Gray-Barkley Co.. 
Inc., 11 B. T. A. 499; David Stewart, 17 B. T. A. 604. 
AYe, however, are not claiming a loss by virtue of any 
of the transfers and retransfers, and in the verv nature 
of such transactions, as already stated, there could be 
neither loss nor gain. And it might be added that, in¬ 
sofar as the present controversy does involve a loss, 
what does it matter whether the cost is used as of Jan¬ 


uary 3, 1921, when the last retransfer was made, or the 

original cost in 1917, because in either instance it is 

identicallv the same? If it be assumed that the indi- 
% 

viduals may be deemed to have acquired the bonds on 
January 3, 1921, instead of in 1917, then it could not 
be said that title was not transferred on December 31, 
1920; but, in view of the doctrine that a previous un- 
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derstanding to repurchase does not conclude tjhe fed¬ 
eral government, in the case of a wash sale, it is ob¬ 
vious that our position that, for purposes of federal 
income taxes, the actual acquisition date is, in fact, the 
original acquisition dates in 1917, is both tenable and 
logical. 

The record discloses that on December 31st 6f each 
of the years 1917, 1918, 1919, and 1920, book transfers 
were made to the Bermont Oil Company of the bonds 
involved in the sale of December 15, 1921 (except as to 
$300,000.00 in par value of the 3>4 per cent Fir^t Lib¬ 
erty bonds, which were not so transferred on Decem¬ 
ber 31, 1919—R. 107), at their actual cost to thp indi¬ 
viduals in 1917, and right after January 1st of each of 
the respective succeeding years they were retrans¬ 
ferred by the corporation to the individuals at the 
same book figure. (It is desired to note at this point 
that the Board found in its original opinion that all 
of the bonds involved in the sale of December 15^ 1921, 
were transferred and retransferred during all k>f the 
years in question (R. 56). This is an instance of 
another conflict or inconsistency or inaccuracy in find¬ 
ings, as the stipulation of fact (R. 107) expjresslv 
states that on December 31, 1919, the aforesaid 
$300,000.00 in par value of First Liberty Loan bonds 
were not transferred.) It also appears that ! these 
transfers were made, at the instance and direction of 
Mr. Elliott L. Jones (R. 110, 120, 149), so thk the 
corporation might have lion-taxable securities, for pur¬ 
pose of ad valorem taxes in Oklahoma, which were as¬ 
sessable as of January 1st of each calendar ye^r (R. 
110,120,135, 136, 149). On cross-examination, th|e wit¬ 
ness Elliott L. Jones was asked (R. 136): 
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“Was it your intention to give the Bermont Oil 
Company title to these securities as of January 
1st, in order that it could treat them as a part of 
its assets for ad valorem tax purposes on Januarv 
1 ? 


and answered: 

“I understood that then; since then I have been 
buying bonds straight out, and I do not know 
whether it would carrv.” 

and further testified (R. 136, 137): 

Q. And it is your understanding that whatever 
return was made to the State of Oklahoma for 
those ad valorem taxes, that return showed these 
bonds belonged, on January 1, 1918, to the Ber¬ 
mont Oil Company. 

A. 1 do not know what form they used out there, 
but whatever was taxable, we turned in. 

There can be no question as reflected by the decisions 
that an actual transfer or change of taxable property 
into non-taxable property previous to the taxable date, 
regardless of the motive therefor, is legitimate and a 
proper method of avoiding tax expenses—just as any 
good business man a 1 wavs bears in mind wavs and 
means of reducing other operating expenses (ireeft.s v. 
Sibley, 269 Fed. 155; Fruit Belt Telephone Co., 22 B. 
T. A. 440). However, whether the procedure adopted 
is sufficient to effect the motive or purpose of the trans¬ 
action is not a question which is germane to the issues 
involved in a question of federal income taxes, because 
what may be sufficient or insufficient as affecting ad 
valorem taxes under a state statute is of no effect or 
force in a case involving federal income taxes and 
could not, of course, conclude the federal government. 
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It is sufficient, for the purposes here, to state that the 
record itself discloses that Mr. Elliott L. Jdnes cer¬ 
tainly thought at the time that his act was sufficient to 
accomplish the desired legal effect for ad ivalorem 
taxes. Hence, we have cited the record itself tp demon¬ 
strate that Mr. Jones, even if he may have acted un¬ 
der an erroneous conception of what might bd neces¬ 
sary to accomplish legal effect under judicial decisions, 
at least acted in good faith, and not with any view to 
committing a fraud, and apparently acted in accor¬ 
dance with a general practice (as reflected in '.judicial 
decisions) which to him, as a layman, in his experience 
as a banker, was certainly persuasive as prober and 
lawful. He then thought these transfers were suffi¬ 
cient, but since their legal sufficiency has beep ques¬ 
tioned, he has “been buying bonds straightj out”. 
“Fraud is not to be presumed; but must be determined 
from clear and convincing evidence , considering all 
the facts and circumstances of the case. VitelU & Son 
v. U. S 250 U. S. 355, 39 S. Ct. 544, 63 L. Ed.| 1028” 
(italics ours) ( Jemison v. Commissioner of Internal 
Revenue, 45 F. (2d) 4 (5th C. C. A.), 9 A. Fl T. R. 
496,497). | 

Certainly, the Bermont Oil Company had a legal 
right to avail itself of tax-exempt securities, for ad 
valorem tax purposes, as of the first of the yeqr, and 
whether it had effectually so availed itself is a ques¬ 
tion with which the present controversy does not ap¬ 
pear to us to be concerned, and, moreover, whether or 
not, under the facts in this case, the Bermont Oi} Com¬ 
pany acquired sufficient title to entitle it to tax-exemp¬ 
tion for ad valorem tax purposes is solely a question 
under the tax laws of a different sovereign, ahd the 
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jurisdiction over that question is exclusively lodged 
therein. 

The original opinion of the Board, in the hereinbe¬ 
fore quoted excerpt therefrom, seems to be unable to 
differentiate between the so-called “wash” transac¬ 
tions and the sale of December 15, 1921. At the Tulsa 
hearing, in addition to the evidence of the sale as con¬ 
tained in the voucher exhibits mentioned in and made 
a part of the stipulation in the record (the vouchers 
being the original entries made at the time of the trans¬ 
action and in due course of business, and in accordance 

with the voucher svstem of standard books commonlv 

» * 

kept in modern accounting), the witness Ekdahl testi¬ 
fied to the said sale and that the sale price recorded in 
said vouchers was duly paid by the Bermont Oil Co., 
to the individuals. He also testified that after the sale 
to the corporation of December 15,1921, the individuals 
no longer collected and received the interest; that the 
Liberty Bonds were registered by the corporation in 
its name; that interest from December 15, 1921, had 
always been collected and received by the corporation 
as its earnings in the regular course of business, and 
that the bonds from their acquisition on December 15, 
1921, up to the very moment that he testified had re¬ 
mained in the undisturbed, exclusive and continuous 
possession of the Bermont Oil Co. Certainly, if the 
corporation, after nearly eight years, had continued to 
exercise and enjoy the usual incidents of ownership 
and a witness, duly qualified in all respects, had testi¬ 
fied of his own knowledge that the purchase price had 
been paid to the individuals (and this testimony stands 
uncontroverted and unquestioned in the record), what 
better evidence of the sale and transfer of title can 
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be produced than all of said acts of the parties in 
addition to the book evidences of the corporation and 
the individuals? I 

In the foregoing-enumerated circumstances appear¬ 
ing in the record, how can the sale of December 15, 
1921, possibly be a so-called “wash” sale, because 
there is nothing in the record to show that the bonds 
were ever thereafter resold or re-transferreid to the 
individuals. By solemn admission in the stipulation 
of fact, entered into in open court, the responldent has 
admitted, as hereinbefore shown, that the bonds prior 
to the instant sale were the property of the individuals. 
Hence, if the individuals sold the bonds to the Corpora¬ 
tion on December 15, 1921, and thereafter thb rights 
and incidents of ownership were exercised for ap¬ 
proximately eight years (the elapsed time between the 
sale and the hearing) by the corporation without a 
retransfer or resale of such bonds to the individuals 
or any one else, we are unable to perceive any reason¬ 
able or logical basis for even speculating on tbe pos¬ 
sibility of such a sale being a “wash” sale or ^is com¬ 
parable to the prior transfers and retransfers, j To be 
a wash sale there must be a transfer and a retransfer. 
We are therefore compelled to challenge such conclu¬ 
sion as not having any basis in the record to support it. 

And, again, the implication from the use of the 
word “alleged” in the phrase “at the market prices 
alleged to have prevailed on that date” is, we sjubmit, 
somewhat unfair, as we believe that the evidence! of the 
witnesses, Roberts and McMahan, conclusively proves 
that the prices for which the bonds were sold c[n De¬ 
cember 15, 1921, were the market prices which pre¬ 
vailed on that date. 
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In concluding under this head, we might add, as was 
said in George Van Vorst, 22 B. T. A. 632, 635, that— 

“Proof of a prima facie case does not require 
the •elimination of all unfavorable possibilities. 
The purpose of the rule of evidence is to avoid 
just such difficulties.” 

CONCLUSION. 

In conclusion, we desire to say by way of summary, 

that the record clearly discloses, and the evidence is 

uncontradicted, that the transfers and retransfers 

(other than transfer of December 15, 1921) occurred 

in each instance on December 31st and immediately 

after the 1st dav of Januarv of each of the vears in 

» « •> 

question at the exact cost, originally, of the bonds to 
the individuals; that there was no accounting made for 
the intervening accrued interest; that the market value 
of the bonds was not taken into consideration; that 
there was no change in the possession of the bonds, the 
bonds always remaining in the possession or custody 
of the individuals; that the interest on the bonds until 
December 15, 1921, was collected and enjoyed by the 
individuals; that all the bonds sold to the corporation 
on December 15, 1921, were not transferred at the end 
of each year to the corporation, because in the trans¬ 
fer and retransfer of 1919-1920, $300,000.00 par value 
of the Libertv bonds involved were not transferred to 
the corporation on December 31, 1919; that Montfort 
Jones sold on December 22, 1920, to the First National 
Bank of Oklahoma City, Oklahoma, $250,000.00 par 
value of his Oklahoma City water works bonds, which 
bonds so sold were, of course, not transferred to the 
corporation on December 31, 1920, nor involved in the 
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sale of December 15, 1921; and, finally, that it was al¬ 
ways contemplated that the book retransfer would 
be immediately made after the first of each year. 

On the other hand, in the transaction of December 
15, 1921, the market value of the bonds w^s ascer¬ 
tained, and they were sold and transferred at their 
actual market value to the corporation; they were sold 
and transferred on the books on December 15, 1921, 
and not transferred on December 31st as in the case 
of each of the other years; they were thereafter 
gathered together and placed in a safety deposit box 
of the corporation (an actual change of possession), 
and the Libertv Bonds were registered in the name of 
the Bermont Oil Company; they thereafter were never, 
by book entry or otherwise, retransferred to the indi¬ 
viduals ; the interest derived therefrom was thereafter 
collected and received by the corporation as its own 
income and entered into the operating revenue of the 
corporation; and the individuals on their respective 
books handled the transaction of December 15, 1921, 
differently, viz., by reflecting the sale through a clos¬ 
ing account, denominated ‘‘Property Sales” (see pp. 
13, 14, 15 of this brief). 

As stated by Circuit Judge Davis, in Edward G. 
Budd v. Commissioner of Internal Revenue , &3 Fed. 
(2d) 509, 511, 512 (3rd C. C. A.), 9 A. F. T. R. 116, 
118,119: j 

“These are the undisputed outstanding facts in 
the transaction and the question is whether they 
constituted sufficient evidence on which the United 
States Board of Tax Appeals could find tjiat the 
sale was not bona fide. If the sale was not\ it was 
fraudulent , made with the intention of taking a 
loss when he was not entitled to it under the 
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statute and of defrauding the Government to that 
extent.” (Italics ours) 

And, again, in commenting on the evidence: 

“It must be remembered that the sale was in 
1921 and the testimonv was taken in 1928. It 
would be very easv for men of large affairs not 
to remember the month or year of a particular 
sale or to be unable to produce a check used six 
or seven years before when there was nothing to 
call their particular attention to them. It is per¬ 
fectly natural that Mr. Head did not know just 
what he expected to do with the profit that he 
hoped to make from the sale of the stock. It seems 
to us that the answer is characteristic of an honest 
mind. If he had taken part in manufacturing a 
case, and had been perpetrating a fraud on the 
Government, he would have remembered exact 
dates and would have known just what he intended 
to do with the profit, but looking back seven years, 
he could not recall in 1928 exact dates and could 
not say exactly what he expected to do with the 
profit which he in 1921 hoped to make. We do not 
think that the documents showing the transactions 
and the testimonv of Mr. Budd and Mr. Read con- 
stitute sufficient evidence to justify the conclusion 
that the sale was fraudulent.” 

And, in reversing the Board, the court further said: 

“In plain terms the position of the Commis¬ 
sioner is that Mr. Budd and Mr. Read are guilty 
of an attempt to commit a deliberate fraud. It is 
a general principle that fraud is never to be pre¬ 
sumed and, he who avers it, takes upon himself 
the burden of proving it. Addleman v. Manufac¬ 
turers’ Light & Heat Co., 242 Pa. 587, 590, 89 A. 
674; Maguire v. Preferred Realty Co., 257 Pa. 48, 
52, 101 A. 100; In re Kavser (C. C. A. 177) F. 
383, 386. 


89 


“The determination of the Commissioner being 
presumptively correct, in appealing from |the addi¬ 
tional assessment, Mr. Budd was required to prove 
a sale, transfer of title, a valuable consideration 
and the other positive elements upon wliiph he re¬ 
lied. This he did, and this must stand uhless the 
sale was a pretense and a fraud. That it was is 
in substance what the Commissioner charges. It 
is necessary for him to bear the burden of estab¬ 
lishing this bv clear proof, Bamberger vi School- 
field, 160 U. S. 149, 16 S. Ct. 225, 40 L. fed. 374; 
Lalone v. United States, 164 U. S. 255, 17 S. Ct. 
74, 41 L. Ed. 425, unless the well established rule 
of law generally applicable is different] in tax 
cases, and the Commissioner says it is. The Com¬ 
missioner made no attempt to prove fr^iud, but 
relied upon Mr. Budd to negative the charge of 
fraud. But fraud cannot be inferred by the court 
or jury from acts, legal in themselves a|nd con¬ 


sistent with an honest purpose. Foster 
Alester et al. (C. C. A.), 114 F. 145, 152”. 


v. Me- 


i 

We have quoted freely from the foregoing (jase, be¬ 
cause we feel that what is said therein is so pebuliarly 
applicable to the case of your petitioners, ^o hold 
that the petitioners are not entitled to the loss blaimed 
by them is tantamount to imputing fraud to th6m, just 
as the Court held in the Budd case, viz., that, ur^der the 
evidence, in disallowing the loss, it was necessary to 
find that the petitioner was guilty of an act of! fraud, 
and without clear and convincing proof thereof fraud 
cannot be presumed. However, in our case, there is 
neither proof of nor pleading alleging fraud. 
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We respectfully urge that the decision of the Board 
be reversed and that the contention of appellants that 
they sustained a deductible loss be upheld. 

Respectfully submitted, 


Joseph F. Moore, 
Of Counsel. 

January, 1934. 


Louis Loeffler, 

Attorney for Appellants. 




I*B K2. ICETT.CE EH? 


COURT OF APPEALS 
DISTRICT OF COLUMBIA 
FILED 


MAR 8 - 1934 


NOS. 6046, 6047. 6048^ 6049. 


CXCSK 


IN THE 


COURT OF APPEALS Of THE DISTRICT OF C0LUM6U 


B. B. JONES, Petitioner, 
vs. 

GUY T. HELVEEING, COMMISSIONER OF INTERNAL 

REVENUE, Respondent. 


ELLIOTT L. JONES, Petitioner, 
vs. 

GUY T. HELVERING, COMMISSIONER OF INTERNAL 

REVENUE, Respondent. 


ROBERT L. JONES, Petitioner, 
vs. 

GUY T. HELVERING, COMMISSIONER OF INTERNAL 

REVENUE, Respondent. 


BERNARD B. JONES, ELLIOTT L. JONES, and ROBERT L. JONES, 
Executors of the Estate of MONTFORT JONES, Deceased, Petitioners, 

vs. 

GUY T. HELVERING, COMMISSIONER OF INTERNAL 

REVENUE, Respondent. 


ON PETITIONS FOR REVIEW OF THE DECISIONS OF THE 
UNITED STATES BOARD OF TAX APPEALS. 


SUPPLEMENTAL BRIEF FOR PETITIONERS. 


Louis Loeffler, 

Joseph F. Moore, 

F. Edward Mitchell, 

Attorneys for Petitioners. 


Press of Byron S. Adams, Washington, D. C. 





INDEX. 


Page 


Previous opinion .I.. 1 


Jurisdiction 


Question presented 


Statutes and Regulations involved.i. 


Statement 


* 

i- 2 


Specification of Error to be urged 


Argument: j 

On the uncontroverted facts and the law peti¬ 
tioners were entitled to the deductions claimed 


Conclusion. 

Appendix. 

i 

CITATIONS. 

Cases : 

Bijur r. Beudix, 52 App. I). C. 240. 

Botany Mills r. United States, 278 U. S. 282.. .1. 

Budd v. Commissioner, 43 F. (2d) 509. 

Balien v. State of Wisconsin, 240 U. S. 625. 

Burnet v. Clark, 287 U. S. 410. 

Burnet r. Commonwealth Improvement Co., 2817 

U. S. 415. 

Chicago By. Equipment Co. v. Blair, 20 F. (2d) 

10 . 

Commissioner v. lhde, 67 F. (2d) 561. 

Commissioner v. Van Vorst, 59 F. (2d) 677... . 
Dempster Mill Mfg. Co. v. Burnet, 46 F. (2d) 604 


21 

22 


13 

9 

19 
15 
18 

18 

12 

20 
19 
13 


















11 


Citations Continued. 


Pa<?e 

Fruit Belt Telephone Co. v. Commissioner. 22 B. 

T. A. 440 . IS 

Kirby r. Talmatlye> 160 Y. S. 379 . 1G 

Lucas v. American Code Co.. 280 IT. S. 445. 8 

Stewart & Co.. M. I.. A ppeal of. 2 B. T. A. 737.. 12 

Storck r. Reichclm, 44 App. I). C. 438. 13 

Tapi in v. Commissioner, 41 F. (2d) 454. 19 

Tidedo Crain d : Mil liny Co. v. Commissioner, 62 

F. (2d) 171 .!. 12 

United States r. I sham. 84 V. S. (17 Wall.) 49G 15 

TTVixs i\ Wiener , 279 Y. S. 333 . 8 

Wickwire v. Rcinecke, 275 U. 8. 101. 8 

Statutes: 

Kevenue Act of 1921, c. 136, 42 Stat. 227: 

Section 202 . 22 

Section 214 . 22 

Revenue Act of 1928, c. 852, 45 Stat. 791: 

Section 601 .19,22 

Miscellaneous: 

Treasury Regulations 62: 

Article 141 . 22 














IN THE 


COURT or APPEALS OF THE DISTRICT OF COLUMBIA 


NO. 6046 
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ELLIOTT L. JONES, Petitioner, 
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GUY T. HELVERING, COMMISSIONER OF INTERNAL 
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NO. 6048. 

ROBERT L. JONES, Petitioner, 
vs. 

GUY T. HELVERING, COMMISSIONER OF INTERNAL 

REVENUE, Respondent. 


NO. 6049. 

BERNARD B. JONES, ELLIOTT L. JONES, and ROBERT l[ JONES, 
Executors of the Estate of M0N7F0ET JONES, Deceased, Petitioners, 

vs. 

GUY T. HELVERING, COMMISSIONER OF INTERNAL 

REVENUE, Respondent. 


ON PETITIONS FOR REVIEW OF THE DECISIONS OF THE 
UNITED STATES BOARD OF TAX APPEALS. 


SUPPLEMENTAL BRIEF FOR PETITIONERS. 


PREVIOUS OPINION. 

The only previous opinion in these cases is that of 
the United States Board of Tax Appeals (R. 54), re- 
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ported in IS B. T. A. 1225, which was subsequently 
vacated (R. 67, 6S, 69), and thereafter reaffirmed in 
an unpublished Memorandum Opinion (R. 70). 

JURISDICTION. 

These appeals involve income taxes for the year 
1921 in tlie aggregate amount of $49,663.21, and are 
taken from decisions (orders of redetermination) of 
the United States Board of Tax Appeals entered May 
31, 1932. (R. 71-73.) The cases are brought to this 

Court, under stipulation (R. 74), by petitions for re¬ 
view filed November IS, 1932 (R. 74, 79, S3, S7), pur¬ 
suant to Sections 1001, 1002 and 1003 of the Revenue 
Act of 1926, c. 17, 44 Stat. 9, 109-110 (U. S. C. Supp. 
VI, Title 26, Secs. 641-642). x 

QUESTION PRESENTED. 

Did the petitioners sustain deductible losses in 1921 
on the sale of certain Liberty Loan and Municipal 
bonds to the Bermont Oil Company, of which they 
were the sole stockholders? 

STATUTES AND REGULATIONS INVOLVED. 

These will be found in the Appendix, infra, pp. 22. 

STATEMENT. 

From the facts as stipulated, or duly proven by un¬ 
contradicted testimony, it appears that the petitioners, 
four brothers (one of whom died in 1927) prior to 1916 

1 The four e-ases arose out of the same transaction, ami were consol¬ 
idated by the Board of Tax Appeals for the purpose of hearing and 
decision. (R. 104.) Montfort Jones, one of the petitioners, died be¬ 
fore the hearing, and on motion his executors were substituted. (E. 
53.) 
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owned and operated certain oil properties and other 
businesses in Oklahoma, and had become possessed of 
substantial means. (R. 121, 122, 148, 150, 151, 152.) 
In December, 1915, they organized and became sole 
owners in varying proportions of all of the capital 
stock of the Bermont Oil Company, a Delaware cor¬ 
poration (R. 10b), which began business in January, 
191b (R. 10b, 121, 148). They transferred to the cor¬ 
poration certain valuable oil properties and paid 
$100,000 in cash in exchange for all of its capital stock. 
(Ex. 7, R. 277-290.) They also sold to the corporation 
on open account certain oil field equipment and ma¬ 
terials for which they were given due credit) on the 
books of the corporation. (R. 122.) As dividends 
were declared checks were issued by the corporation to 
each stockholder, which checks were by him endorsed 
back to the corporation for deposit to his individual 
credit. (R. 122, 124.) Each stockholder drew against 
his credit by check or correspondence in tli|e same 
manner as if it were a bank. (R. 122.) Whatever was 
paid out by the corporation was charged to tjie indi¬ 
vidual. (R. 130.) | 

During the vear 1917 the four brothers had with the 
corporation a credit balance aggregating approx¬ 
imately $4,000,000. (R. 109, 121, 150-152.) This sum 

had been accumulated as a result of dividend pay¬ 
ments, proceeds of sales of various properties, and 
various other ventures and business transactions from 
time to time. (R. 121, 145, 148, 149, 150; Ex. 7, R. 290.) 
This fund was by agreement of the brothers tb be in¬ 
vested in Government securities. (R. 116.) It was 
the understanding among them that regardless of who 
subscribed for the bonds they would own thenj as in- 
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dividuals, in like proportions to their stockholdings in 
the corporation. (R. 123.) The deposits of the indi¬ 
viduals in the corporation were not reflected in the 
items on the corporate books called “Liability Invest¬ 
ment”, $7,431,900. The liability investment was a 
paid-in surplus. (R. 131.) 

The following- facts were stipulated (R. 106-109): 

During the year 1917 the corporation issued checks 
amounting' to $2,383,785 for 3j/> per cent United States 
Liberty Bonds having a par value of $2,383,950. It 
also issued checks amounting to $630,720 for Oklahoma 
City 4'_> per cent Water Works bonds, having a par 
value of $639,000. Upon the issuance of the checks the 
corporation charged the Water Works bonds to peti¬ 
tioners as follows: 


B. B. Jones . .. 
Mont fort Jones 
E. L. Jones ... 
R. L. Jones . .. 


$275,940.08 

275 , 940.08 

49 , 275.02 

25,564.82 


It also charged to petitioners at the same time First 
3 1 / L > per cent United States Liberty Loan bonds as fol¬ 
lows : 


B. B. Jones . .. 
Mont fort Jones 
E. L. Jones . .. 
R. L. Jbnes ... 


$1,042,905.94 

1 , 042 , 905.94 

186,233.20 

111,739.92 


$2,383,785.00 

On December 31, 1917, all of said bonds were trans¬ 
ferred, according to book entries, to the corporation 
by the petitioners. The corporation charged its ac¬ 
count “Bonds Xon-taxable” with $630,720 ot Okla- 
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lioma City Water Works bonds, and $2,3$3,7S5 of 
United States Liberty Loan Bonds, and credited the 
petitioners’ personal accounts with their respective 
proportionate shares of said amounts. Other bonds 
were transferred in like manner, such bonds not being 
involved in this case. | 

On January 2, 1918, all of said bonds were trans¬ 
ferred, according to book entries, by the corporation 
to the petitioners, in the same proportionate amounts 
as when transferred on December 31, 1917. 

On December 31, 1918, the said Liberty bonjls, Okla¬ 
homa City Water Works bonds, and other bonds were, 
according to book entries, transferred to the Corpora¬ 
tion. On January 14, 1919, they were re-transferred 
to petitioners. 

On December 31,1919, and January 3, 1920, a similar 
transaction was entered into between the petitioners 
and the corporation, and similar book entries made, 
except that $300,000 par value of the First 3% [per cent 
Liberty Loan Bonds owned by the petitioners in rela¬ 
tive amounts as above set forth were not transferred 
to the corporation. 

On December 22, 1920, Montfort Jones sold $250,000 
par value of said Oklahoma City Water Worlds bonds 
to the First National Bank of Oklahoma City fbr $212,- 
650, which bonds had cost $246,760.64. 

On December 31, 1920, the remaining Oklahoma City 
bonds, all of the Liberty Bonds herein involved, and 
other bonds were transferred, according to book en¬ 
tries, by petitioners to the corporation in tljie same 
manner as hereinabove set forth as to the years 1917, 
191S and 1919. 
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On January 3, 1921, the bonds last above referred to 
were transferred, according to book entries, by the cor¬ 
poration to the petitioners. 

The foregoing transactions are shown by vouchers 
contained in Exhibits A-l, B-2 and C-3. (R. 154-239.) 

The Oklahoma Citv Water Works bonds herein in- 

* 

volved are included in the item designated ‘‘Municipal 
Bonds” on the exhibits introduced. 

The bonds transferred by the corporation to the peti- 
tioners, according to book entries on January 3, 1921, 
are as follows: 

First Liberty Loan Bonds 

B. B. Jones . $1,042,91)5.94 

Mont fort Jones . 1,042,905.94 

E. L. Jones. 186,233.20 

R. L. Jones. 111,739.92 


Total 


$2,383,785.00 


Oklahoma ('tty R ater 11 orks Bonds 


B. B. Jones ... 
Mont fort Jones 
E. L. Jones . .. 
R. L. Jones ... 


$275,940.08 

29,179.44 

49,275.02 

29,564.82 


Total 


$383,959.36 


On December 15, 1921, petitioners and the corpora¬ 
tion entered into a transaction with relation to the Lib¬ 
erty Bonds and the Oklahoma City Water Works 
bonds here involved, evidenced of record by the fol¬ 
io w i ng j oint exhibits: 


I)-4, being the vouchers of the several petitioners. 
D-5, being the vouchers of the corporation. 












They were admitted in evidence as joint Exhibits D-4 
and E-5, respectively. (R. 240-271 and 272-27'p.) 

In their income tax returns for the calendar vcar 
1921, petitioners deducted as a loss the difference be¬ 
tween the cost price to them in 1917 of the boi^ds here 
involved and the sales price to the corporation on 
December 15, 1921, under the provisions of jSection 
214 (a) (5) of the Revenue Act of 1921 (infra, p. 22). 
Respondent disallowed the deduction and sent deli- 
ciency notices to each petitioner in the amount hereto¬ 
fore set forth. 

Appeals were taken to the Board of Tax Appeals, 
where the cases were consolidated for hearing’ and de¬ 
cision. Hearing was had at Tulsa, Oklahoma, on May 
23, 1929. (R. 104-111.) The determination of the Com¬ 
missioner of Internal Revenue was sustained j(R. 54- 
GO), and orders of redetermination entered. i(R. GO- 
62.) On motion of petitioners these orders were va¬ 
cated for the purpose of taking further testimony. (R. 
67-69.) A second hearing was had at Washington, 
D. C., on December 8, 1930, and further testimony 
taken. (R. 112-153.) Final orders of redetermination 
were entered May 31, 1932. (R. 71, 72, 73/ The 

Board, in an unpublished Memorandum Opinion (R. 
70), reaffirmed its former findings and opinion, and 
reinstated the deficiencies. From the final orders so 
entered petitioners seek review by this Court. 

| 

SPECIFICATION OF ERROR TO BE URGED . 2 

The Board of Tax Appeals erred in holding that 
petitioners were not entitled to deduct losses sustained 
by them in the sale of Liberty and Municipal bqnds to 
the Bermont Oil Company on December 15, 1921. 

2 These are set out in full in our original brief at pages 22 23. 
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ARGUMENT. 

On the iincontroverted facts and the laic petitioners 
were entitled to the deductions claimed. 


The only question involved in each of these appeals 
is one of fact, and, despite the voluminous record, the 
only issue before this Court is the bona fides of the 
sale by petitioners to the Bermont Oil Company on 
December 15, 1921, of the Liberty Bonds and the 
Water Works Bonds here involved. If the sale was 
bona fide, and was made by petitioners at the market 
price for a sum less than cost to them, a loss was sus¬ 
tained within the provisions of the statute. If the sale 
was not bona fide, the deduction was correctly denied 
by respondent. 

Section 214 (a) (5) of the Revenue Act of 1921 
(infra, p. 22) authorizes the deduction from gross 
income of losses sustained during the taxable year if 
incurred in a transaction entered into for profit. Sec¬ 
tion 202 (a) of the 1921 Act (infra, p. 22) provides 
that the basis for ascertaining gain derived or loss 
sustained from a sale of property acquired after March 
1, 1913, shall be the cost of such property. 

The loss which the statute allows as a deduction 


must be actually sustained during the vear, for the in- 
come tax Acts are concerned only with realized losses, 
as with realized gains. Lucas v. American Code Co., 
2S0 U. S. 445; TCciss- r. Wiener, 279 U. S. 333, 335. 
The loss must be evidenced by a closed and completed 
transaction. Treasury Regulations G2, Art. 141 (infra, 
p. 22). 

Petitioners concede that the determination of the 
Commissioner of Internal Revenue was prima facie 
correct (Wickwire v. Reinecke, 275 U. S. 101), and 


they assume the burden of proof to overcome such 
prima facie presumption (Botany Mills i\. United 
States, 278 U. S. 282). They insist, however, jthat they 
sustained such burden of proof but that the Board 
Member, who twice tried the case, ignored established 
facts and failed to apply principles of law applicable 
thereto in reaching a decision against them! without 
any substantial evidence in support of his conclusion. 


(a) On the laic and the facts petitioner 


s e 


st ab- 


lished their right to the deduction claimed at 
the Oklahoma hearing. 

i 

The Board member, in his opinion rendered after 
the hearing at Tulsa, Oklahoma, stated (R. 57j): 

To establish their claims for deduction it jis neces¬ 
sary for the petitioners to prove acquisition, own¬ 
ership, cost, an actual sale and sales pricje of the 
property. j 

Petitioners accept this test, and submit thaj on the 
testimony of the witness Ekdahl, and the facts as stip¬ 
ulated and the supporting exhibits made a part of the 

I 

record in the course of the testimony, there jvas un¬ 
contradicted proof before the Board of each| of the 
necessary elements of sale. (R. 104-111; 15-44275.) 

The witness Ekdahl testified that he resided jit Bris¬ 
tow, Oklahoma; that he was the secretary of tlie Ber- 
mont Oil Company; that he was familiar with, 4nd had 
assisted in, the handling of the business of the pletition- 
ers for the past 15 years; that he recalled thje bond 
transactions of petitioners in 1917, especially with 
respect to the First 3% per cent Liberty Loan Bonds 
and the 4*4 Oklahoma City Water Works Bonds in¬ 
volved in this proceeding. (R. 105.) 
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The record affirmatively shows that the books and 

mi 

records of the petitioners and of the corporation were 
open for inspection at the hearing; that a stipulation 
of the true and correct facts (R. 105-109) was agreed 
to by counsel for the respective parties after an exam¬ 
ination of such books and records; that the witness 
Ekdahl testified that he had charge of the books and 
records of the corporation and of the petitioners, and 
was familiar with the various transactions covered bv 
the stipulation; that at the time of the bond transac¬ 
tion in 1917 petitioners had a credit balance of 
$4,000,000 with the corporation; that the bonds were 
paid for out of this credit balance and charged to 
petitioners 9 individual accounts (R. 109); that from 
the date of acquisition in 1917 down to the date of their 
sale to the corporation on December 15, 1921, the in¬ 
terest on said bonds was received by each individual 
petitioner; that after such sale the interest was re¬ 
ceived by the corporation and credited to its “Inter- 
est-Non-Taxable” account; that this item of interest 
thereafter became a part of the corporation’s receipts 
for the year, was passed to its “Profit and Loss” ac¬ 
count, and eventually was paid out in dividends to the 
stockholders. (R. 109-110.) The witness further tes¬ 
tified that the corporation had made no disposition of 
the bonds since their acquisition from the individuals 
on December 15, 1921, and still had them (R. 110); that 
the petitioners were paid their proportionate shares 
of the consideration for the sale on that date (R. 110). 
He testified that after the purchase of the bonds in 
1917 they were kept in different banks “pretty well 
scattered over the country”—some in Kansas City, 
some in Oklahoma City, some in Tulsa, etc.; and that 
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after their acquisition by the corporation on 


l 

h 


ecein- 

Bonds 


her 15, 1921, the United States Liberty Loan 
were registered in the name of the corporatioiji. (R. 

m.) ! 

Petitioners produced two brokers, C. C. Roberts 
and A. J. McMahan, who testified that the market 
value of Oklahoma City Water Works bonds 911 De¬ 
cember 15, 1921, was 94 (R. 104-105), and that jon the 
same day quotations on 3VL> per cent United States 
First Liberty Loan Bonds were as follows: Opened, 
95.26, high sale 95.36; low sale 94.94; and closed, 95.10 
(R. 104). 

From the foregoing uncontradicted testimony it ap¬ 
pears that petitioners were the owners of the bonds in¬ 
volved; that the bonds were acquired by purchase in 
various places subsequent to March 1 , 1913; and that 
the purchase price, while paid by the checks of the 
corporation, was charged to the petitioners on their 
individual accounts; that an actual sale was made to 

l 

the corporation on December 15, 1921, at the rjiarket 
price; that delivery of the bonds was made to tlje cor¬ 
poration and that thereafter the corporation exercised 
acts of ownership in the collection of interest. These 
facts evidence a closed and completed transactiojn. 


Notwithstanding this evidence the Board M 
held that (R. 58): 


nnber 


In the instant proceeding the only evidence re¬ 
lating to the acquisition of the securities in ques¬ 
tion shows that they were purchased in 1917 at a 
total cost in the amount of $3,014,505, and that pay 
ment therefor was made by issuing the checks of 
the corporation. 
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and that (K. 59-60): 

In these circumstances it is apparent that none of 
the transfers can be regarded as transactions at 
arm's length between a willing 1 seller and a willing 
buyer. The corporation had no voice in the mat¬ 
ter. By mere book entries it was made to take the 
bonds in question into its property account at 
prices over which it had no control. It was en¬ 
tirely within the power of the petitioners to fix 
the price at which the ostensible sale of bonds was 
made just as it had been in previous years to 
transfer and retransfer at prices that best suited 
their purposes. 


He then quoted (R. 60) the following language from 
Appeal of M. I. Stewart <0 Co., 2 B. T. A. 737, 739: 

The principle of corporate entity can not be used 
to cloak a transaction which is essentiallv a fraud 
upon the public revenue. 


and held that the evidence adduced by petitioners was 
inconclusive. 

We submit that this conclusion is wholly unsup¬ 
ported by the evidence and is in violation of settled 
principles of law. 

The Circuit Court of Appeals for the Seventh Cir¬ 
cuit has laid down the following rule as to fact finding 
bodies, which has received approval by other courts. 
In Chicago Ry. Equipment Co. v. Blair, 20 F. (2d) 10, 
it said (p. 12) : 

When the evidence before a trier of fact ought to 
be convincing, he may not say that it is not. 

In Toledo Grain <£ Milling Co. v. Commissioner , 62 
F. (2d) 171, the Circuit Court of Appeals for the Sixth 
Circuit said (p. 173) : 
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If we lay aside all the opinion evidence, jve think 
the remaining fact evidence elearlv tended to show 
that the salaries allowed by the Board of Direc¬ 
tors were reasonable and overcame anv contrarv 

* • 

presumption arising from the decision of 1 lie Com¬ 
missioner. This evidence remained unchallenged 
by substantial “contrary proofs or by destructive 
analysis,” and we think it should have been ac¬ 
cepted. Rookwood Pottery Co. v. Com')., 45 F. 
(2d) 43, 45 (C. C. A. 6); Pioneer Pole it Shaft Co. 


v. Com'r 55 F. (2d) 861, 862 (C. C. A. 6) 
Rapids Store Equipment Corp. r. Com'r\ 
(2d) 914 (C. C. A. 6). 


; Grand 
59 F. 


And this Court has recognized and applied tl|ie same 
rule. In Dempster Mill Mfg. Co. v. Burnet, 46 If. (2d) 
604, where the case turned on the testimony | of one 
interested witness, it said (p. 606): 

We think it was error to disregard tlie testimony 
of this witness, inasmuch as it stands uncontra¬ 
dicted. The rules of evidence, in a hearing be¬ 
fore the Board of Tax Appeals, are not different 
from those applied to civil procedure in the|courts, 
except that the statutes and regulations should be 
construed liberally in favor of the taxpayer*. 

Compare Bijur v. Bendix, 52 App. D. C. 240, 241; 
Storck v. Reich elm, 44 App. I). C. 438, 443. j 
We have heretofore shown that in the cases jat bar 
there was no contradiction of the evidence before the 
Board. We proceed, therefore, to examine tins evi¬ 
dence with a view to determining whether it defjes de¬ 
structive analvsis of the right of the petitioners |to the 
deduction claimed. 

The Board concluded (R. 58) that in the first in¬ 
stance the corporation was the purchaser and owner of 



14 


the bonds. This conclusion, we submit, is contrary to 
the testimony of the witness Ekdalil that the owner¬ 
ship of the bonds was in the petitioners (R. 109-110), 
which fact is also admitted in the stipulation (R. 107). 

The stipulation entered into, and which counsel 
agree contains facts which are true and correct (R. 
105), recites that (R. 107): 

On December 31, 1919, and January 3, 1920, a 
similar transaction was entered into between peti¬ 
tioners hnd the corporation and similar book en¬ 
tries made except that $300,000 in par value of the 
said First 3V 2 per cent Liberty Loan bonds were 
not transferred to the corporation according to 
book entries, which bonds so excepted were owned 
by the petitioners in relative amounts as set forth 
above. 


Petitioners' claim to ownership of the bonds is fur¬ 
ther supported by the admitted fact (R. 108) that 
Montfort Jones sold a portion of them in 1920 at a loss 
of $34,110.04, and this loss was allowed as a deduction 
on his income tax return for that year (R. 277). 

It will thus be seen that counsel for respondent have 
admitted by stipulation that the bonds here in question 
were owned by the petitioners. These admitted facts 
the Board has ignored. 

We now proceed to a consideration of the so-called 
“wash” sales, which the Board member concluded 
were tainted with fraud. 


Petitioners transferred the bonds in question to the 
corporation on the 31st day of December of each of the 
years 1917 to 1920, inclusive, and the identical bonds 
were re-transferred to the petitioners in January of 
each of the vears 1918 to 1921, inclusive. The Board 
member concluded (R. 5S) that as these transactions 
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(R. 59). 
bstimonv 


had been referred to as “wash” transactions (R. Ill), 
there was strong indication that the transaction of De¬ 
cember 15, 1921, was likewise a “wash” sale 
This conclusion is in direct conflict with the t 

i • 

of the witness Ekdalil (R. 110) and the documentary 
evidence introduced in support thereof (Exhibits A-l, 
B-2, C-3; R. 154-239). It is conceded that the object 
of transferring the bonds to the corporation was to 
avoid the ad valorem tax of the State of Oklahoma bv 

i 

investing the funds of the corporation in noij-taxable 
securities on the first day of January of eacji of the 
years in question. But there was nothing illegal in 
this transaction. Petitioners owned certain non-tax- 
ables, including the bonds in question; the corporation 
desired to invest its assets in non-taxables before the 

the cor- 
cost to 


lirst of Januarv of each vear. Petitioners sold 

• * 

poration such non-taxables as were needed at| 
themselves, with the understanding that after Janu¬ 


ary first, the corporation would sell them back 


to peti¬ 


tioners at the same price. There was no gainj or loss 
in the transaction and one entry on the books 

i 

“washed” out or balanced the other. The corporation 
was entitled to avoid such tax by legal means. United 
States v. Ishani, S4- U. S. (17 Wall) 496; Sullen v. Stale 
of Wisconsin, 240 U. S. (325. j 

We therefore submit that this analysis of all of the 
evidence introduced at the Tulsa hearing confirms 
rather than destroys the petitioners’ contention and 
that reasonably considered, it establishes a bona fide 
sale on December 15, 1921, by petitioners to the cor¬ 
poration at the prevailing market price which resulted 
in the losses claimed. 
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(b) The rehearing at Washington, T). (?., corrobo¬ 
rated the testimony already taken and estab¬ 
lished beyond peradventure petitioners' right 
to the deduction claimed. 


We have reserved the question of fraud charged by 
the Board member for discussion in connection with 
the testimony of petitioners B. B. and E. L. Jones 
taken at Washington, 1). C., at the rehearing granted 
for the purpose of presenting additional testimony ( R. 
67-69). 

The failure of any of the petitioners to testify at 
Tulsa, Oklahoma, was commented on adversely to them 
by the Board member. (R. 59.) He had reached the 
conclusion, not justified by the record, that all of the 
petitioners were residents of Oklahoma, and cited the 
case of Kirby r. Talmadge, 160 U. 8. 379, in support 
of the proposition that their failure to testify in their 
own behalf raised the presumption that if called their 
evidence would not support their contention. (R. 59.) 
However sound we should concede this proposition of 
law to be in some instances, we submit it had no appli¬ 
cation to the case at bar. 

As we have shown above, the contention of petition¬ 
ers has been sustained by uncontradicted testimony 
sufficient to overcome the prima facies of the deter¬ 
mination by the Commissioner. No testimony was 


produced to overcome the burden thus sustained by 
petitioners. There was no conflict of evidence; nor was 
the evidence itself contradictory. It was therefore not 
the proper place to indulge the presumption referred 


to. 


The petitioners B. B. and E. L. Jones, both of whom 
reside in Washington, D. C. (R. 116, 146), did no more 


than corroborate the testimony of Mr. Ekctyhl, per- 


manner 


haps in more detail as to the sale, but in no| 
contradictory. Mr. E. L. Jones testified that at the 
time of the hearing in Tulsa he was ill in a hospital at 
Washington, D. (\, and had been for several months; 
that his brother, B. B. Jones, was also at that time in 
and out of Washington, taking care of him. (R. 121.) 
Witness testified further, and as treasurer of'the cor¬ 
poration amplified the testimony of the previous wit¬ 
ness as to the transfer and re-transfer of the bonds to 
avoid the ad valorem tax, and as to the method of deal¬ 
ing between the individuals and the corporation. He 
testified that the individuals would deposit their own 
funds, derived from dividends and other sources, with 
the corporation and would draw against the|m by a 
draft or check, or by correspondence as if it 
bank. (R. Ilf), 122.) He further testified that 
of the bonds in question was made by the individuals 
to the corporation on December 15, 1921, at tjhe pre¬ 
vailing market price, which, on inquiry, he ascer¬ 
tained to be 95 cents on the dollar for the Liberty 
Bonds and 94 cents on the dollar for the Water Works 
bonds. (R. 119.) ! 

Witness further testified that after the sale, of De¬ 
cember 15, 1921, the bonds were collected from {lie dif¬ 
ferent banks where they had been deposited, *lnd de¬ 
livered to the corporation and placed in the safe de¬ 
posit box of the corporation at Tulsa; that the Liberty 
Bonds were registered in the name of the corporation 
and interest on all the bonds was collected by Lie cor¬ 
poration; that thereafter sales of the bonds wer^ made 
by the corporation in 1930. (R. 120.) 


were a 
Die sale 
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We consider it necessary to discuss in detail the 
testimony of the two brothers, B. B. and E. L. Jones, 
as it has been fully discussed in our original brief. 

We do point out, however, that their testimony cor¬ 
roborated the testimony of the witness Ekdahl as to 
the purchase of the bonds by the petitioners for their 
individual accounts and the sale of the bonds to the 
corporation on December 15, 1921. 

Petitioners also established that the reason for the 
sale of the bonds to the corporation on December 15, 
1921, was the desire of some of the petitioners to make 
other investments (R. 119, 149), and to carry on certain 
educational and charitable work (R. 149). This testi¬ 
mony evidences the motive actuating* petitioners to 
make the sale. 

Xotwithstanding the fact that the foregoing evidence 
was uncontradicted, and no testimony was offered 
which would impugn the good faith of the petitioners, 
the Board member concluded that the sale was not 
made in good faith and that the corporate entity was 
used to cloak the transaction in order that fraud could 
be perpetrated upon the public revenue (R. 60). 

That corporations are separate and distinct entities 
from their stockholders is established. Burnet v. Com- 
mon wealth Improvement Co.. 2S7 h. S. 415; Burnet v. 
Clark. 287 U. 8. 410. This principle is conceded by 
the Board member, but the bona fide# of the transac¬ 
tion is questioned because petitioners were in control 
of the corporate affairs. (R. 59.) It is settled by 
substantial authority that stockholders may deal with 
the corporation in regard to the purchase and sale of 
assets, although the transaction may be subject to 
scrutiny as to the bona tides thereof. Fruit Belt 
Telephone Co. v. Commissioner , 22 B. T. A. 440; 



19 


Taplin v. Commissioner , 41 F. (2d) 454 (C. C. A. 
6 tli); Commissioner v. Van Vorsf, 59 F. (2d) 077 (C. 
C. A. 9th). I 

Fraud is an imputation that should not be lightly 
made, and when made, requires strict proof. Bndd v. 
Commissioner, 43 F. (2d) 509 (C. C. A. 3rd). Cer¬ 
tainly there is nothing in this record to justify any 
such conclusion against these petitioners. We submit 
that the Board member in reaching a conclusion that 
there was a lack of bona fides in connection with the 
sale of December 15, 1921, not only charged the peti¬ 
tioners with dishonesty but also with perjury. This 
conclusion was arbitrary and unjustified. The law as 
to this question is well stated in Bndd v. Commissioner , 
supra , where the court said (p. 511): 

These are the undisputed outstanding facts in 
the transaction, and the question is whether they 
constituted sufficient evidence on which the united 
States Board of Tax Appeals could find that the 
sale was not bona fide. If the sale was not, it was 
fraudulent, made with the intention of taking a 
loss when he was not entitled to it under the stat¬ 
ute and of defrauding the government to that ex¬ 
tent. 

i 

i 

and at page 512: 

It is a general principle that fraud is never to 
be presumed, and he who avers it, takes upon him¬ 
self the burden of proving it. 

The court then called attention to the Revenue Act of 
1928 (c. 852, 45 Stat. 791), Section G01 amending Sec¬ 
tion 907 of the Revenue Act of 1924 (c. 234, 43 Stat. 
251), which it stated was declaratory of existing law. 
This section provides in part as follows: 
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In any proceeding: involving: the issues whether 
the petitioner has been guilty of fraud with intent 
to evade tax, where no hearing has been held be¬ 
fore the enactment of the Revenue Act of 1928, the 
burden of proof in respect of such issue shall be 
upon the Commissioner. 3 


It thus appears that the Board’s decision not only ig¬ 
nores settled law, but fails to give effect to the express 
provisions of the statute. 

We make no concession whatever as to the good faith 
of petitioners in making the sale in question, but for 
the sake of argument let us assume that tliev made the 
sale at the prevailing market price with the avowed 
purpose of avoiding their Federal income taxes. Such 
a transaction was involved in Commissioner r. Hale , 
67 F. (2d) 561 (C. C. A. 1 st), where a husband sold to 
his wife certain stock with the avowed purpose of es¬ 
tablishing a loss. The court said (yip. 563-564): 


The mere fact that the transfer was made by the 
appellee for the avowed purpose of reducing his 
income tax does not render it invalid, when the 


sum received was equal to what could otherwise be 
obtained from other parties, as in this case. TT 'id- 
gin v. Commissioner of Internal Revenue (C. C. 
A.) 46 F. (2d) 743, 745, 746: Bullen v. State of 
Wisconsin, 240 U. S. 625, 36 S. Ct. 473, 60 L. Ed. 



To hold such transfers are valid to create de¬ 
ductible losses in computing income taxes may fur¬ 
nish opportunity for fraud uyion the government, 
and courts will require clear proof that the trans¬ 
action was bona fide and not a subterfuge, and that 
full value was paid; but when, as in this case, it 
is conceded that full value was paid and from the 


n The Revenue Act of 1028 was approved May 20, 102S. The first 
hearing of this ease was held at Tulsa, Oklahoma, on May 23, 1929. 



separate property of the wife, we think a deduc¬ 
tible loss occurred under section 214 (a) (5) of 
the Revenue Act of 1926, U. S. C. A. Section 955 
(a) (5). 

We submit that the undisputed proof in the record 
evidences the entire good faith of petitioners, ajnd the 
steps taken to effect the sale to the corporation ;jre not 
susceptible to an imputation of fraud; that on tl|ie con¬ 
trary the uncontradicted evidence shows that the peti¬ 
tioners owned the bonds and sold them on December 

I 

15, 1921, to the corporation at the then prevailing mar¬ 
ket price, sustaining the loss here claimed. 


CONCLUSION. 

We respectfully submit that the decision of the 
Board of Tax Appeals is contrary to the facts ai|id the 
law and should therefore be reversed. 


Louis Loefflf.r, 

Joseph F. Moore, 

F. Edward Mitchell, | 
Attorneys for Petitioners. 


March, 1934. 
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v . ! 
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Guy T. Helvering, Commissioner of Internal 
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Guy T. Helvering, Commissioner of Internal 
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No. 6049 

Bernard B. Jones, Elliott L. Jones, Robert L. 
Jones, Executors of the Estate of Montfort 
Jones, Deceased, petitioners 

v. 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 


ON PETITIONS FOR REVIEW OF DECISIONS OF THE UNITED 
STATES HOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINIONS BELOW 

Two previous opinions have been rendered by the 
United States Board of Tax Appeals. The orig¬ 
inal opinion (R. 54—60), reported in 18 B.T.A. 1225, 
was subsequently vacated (R. 67-69) but later re¬ 
affirmed by an unpublished memorandum opinion 
vacating the order to vacate the original opinion 
(R. 70-73). 

JURISDICTION 

The petitions for review involve income taxes for 
the vear 1921 and are taken from the final orders of 
the United States Board of Tax Appeals entered 
May 31,1932 (R. 71-73). The cases are brought to 
this Court by petitions for review filed November 
18, 1932 (R. 74—77), pursuant to Sections 1001- 
1003 of the Revenue Act of 1926. c. 27, 44 Stat. 9, 
109,110, as amended bv Section 1101 of the Revenue 
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Act of 1932, c. 209, 47 Stat. 169. For the pjirpose 
of this review the jurisdiction of this Court \Vas in¬ 
voked by stipulation of venue (R. 74) under Sec¬ 
tion 1002 (d) of the Revenue Act of 1926, c.|27, 44 
Stat. 9,110, filed November 18, 1932. 

QUESTION PRESENTED 

Were there sales on December 15,1921, of certain 
municipal and Federal bonds by the petitioners to 
the Bermont Oil Company (whose outstanding 
capital stock was entirely owned by the petition¬ 
ers) so as to create deductible losses as urged by 
the petitioners ? 

. 

STATUTE INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 202. (a) That the basis for Ascer¬ 

taining the gain derived or loss sustained 
from a sale or other disposition of property, 
real, personal, or. mixed, acquired after 
Februarv 28, 1913, shall be the cost of j such 
property; * * * 

Sec. 214. (a) That in computing net in¬ 
come there shall be allowed as deductions; 
***** 

(5) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise, if incurred in any transaction 
entered into for profit, though not connected 
with the trade or business; * * *. 

STATEMENT 

In December 1915, four brothers, B. B. Jdmes, 
Elliott L. Jones, Robert L. Jones, and Montjfort 
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Jones (now deceased), organized and became the 
sole stockholders of the Bennont Oil Company, a 
Delaware corporation, which began business in 
January 1916 (R. 106, 121, 148). There was testi¬ 
mony that in 1917 the stockholders had credits on 
* 

the books of the corporation aggregating approxi¬ 
mately $4,000,000 created by transactions prior to 
that year (R. 109, 121, 150-152). The corpora¬ 
tion's balance sheet as of January 1, 1917, how¬ 
ever, showed total accounts payable of but $76,- 
219.69 (Exhibit F, R. 295-296, 128-129). During 
1917 the corporation issued its checks in the total 
amount of $3,014,505 in payment for certain mu¬ 
nicipal and Federal bonds (R. 106, 109, 116-118, 
146-147). iThe cost of these bonds was stipulated 
to have been charged to personal accounts (not 
in the record) of the individuals by debit entries 
thereto in amounts exactly proportionate to their 
stockholdings in the corporation (R. 106, 118. 147- 
148). It was further stipulated that on December 
31, 1917, the corporation took these securities into 
its property account by book entries and credits 
were entered to the personal accounts of the four 
brothers equal to the previous charges made 
against their book accounts when the bonds were 
purchased. 1 

On January 2, 1918, said bonds were again 

7 7 O 

transferred or ostensibly transferred to the indi- 

1 For reasons never explained accounts payable of the cor¬ 
poration at December 31. 1017. as shown by its balance sheet, 
were but S140.2S7.54 (R. 200) instead of $3,014,505 or more. 



viduals by book entries. The same bonds were 
transferred back bv the same method to the cor- 

“ I 

poration on December 31, 1918, by book entries 2 
and back again to the individuals on January 14, 
1919. The same procedure of transfer and retrans¬ 
fer of the bonds between the individuals aind the 
corporation occurred on December 31, 1919, 3 and 
January 3, 1920; and again occurred on December 
31, 1920, 4 and January 3,1921 (R. 107,108). How¬ 
ever, on December 31, 1919, First 3M>% Liberty 
Loan Bonds of par value of $300,000 wei’e not 
transferred to the corporation, and on December 
22,1920, the amount of the bonds involved was re¬ 
duced through a sale by Montfort Jones 1|o the 
First National Bank of Oklahoma City of munici¬ 
pal bonds having a par value of $250,000 ahd an 
original cost of $246,760.64 for a price of $212,650. 
In all of these above transactions between thp cor¬ 
poration and the individuals the book entries 
showed the so-called transfer price of the bonds to 

leeks 


be the same amount as the total price paid in cl 

by the corporation at the time of their purchase 

(R. 107-108). (The transactions after Decepiber 
— 

- The corporation's closing balance sheet at the end of the 
year 1918 and the beginning of 1919 showed “Accounts 
Payable $250,089.62; Accounts Payable—Officers $178,- 
073.73 ", a total of $434,703.35 rather than $3,014,505 or 
(K. 306). 

3 Accounts Payable at December 31, 1919, per balance 
sheet, were $108,035.80 (K. 367). j 

1 “Accounts Payable " at December 31, 1920, per balance 
sheet, were $149,914.20, and “Accounts Payable—Officers ”, 
$34,247.89 (R. 410). ! 


more 
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22, 1920, were shown as the total price paid less 
the cost of the bonds sold by Mont fort Jones as 
above stated.) On December 15, 1921, the corpo¬ 
ration bv book entries once more took the bonds 
into its property account (R. 108-109, 262, 274). 
Instead of crediting the individuals for the full 
cost price of the bonds in 1917 it credited them 

with onlv the market value on December 15, 1921 
* 

(R. 104-105, 262, 274). The total amount of the 
credits thus shown was $2,630,412.50, while the 
previous credits and charges for these same bonds 
had been shown as $2,767,744.36 (R. 106, 262-275). 

Each individual deducted in his income-tax re¬ 
turn for the year 1921 his proportionate share of 
the difference between these two figures, amounting 
to $137,331.86, on the ground that the larger amount 
charged to them on January 3, 1921, represented 
the cost to; them of the bonds, while the credits to 
their accounts on December 15, 1921, represented 
the selling price, so that deductible losses were sus¬ 
tained (R. 20, 28, 36-37, 45). In auditing the indi¬ 
viduals’ returns for the year 1921 the Commis¬ 
sioner of Internal Revenue disallowed the deduc¬ 
tion taken by each and in letters dated April 12, 
1926, notified them of the deficiencies asserted (R. 
22, 30, 39, 47). The individuals appealed to the 
United States Board of Tax Appeals, where the 
cases were consolidated for hearing, contending 
that the Commissioner erred in disallowing said de¬ 
ductions (R. 19, 27, 35, 44). The Board of Tax 
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Appeals affirmed the action of the Commissioner, 
holding that the corporation was the purchaser and 
owner of the bonds in 1917, and that the transac- 

l 

tions between the petitioners and the corporation 
relative to the bonds which followed and which are 
relied upon by the petitioners to establish Josses, 
were not valid sales so that no deductible losses 
were incurred (R. 57-60, 70-71). 

SUMMARY OF ARGUMENT 

On the trial of the case before the United £|>tates 
Board of Tax Appeals the burden of proof was on 
the petitioners to establish the deductible losses 
claimed. On the basis of the evidence presented 
with reference to the original purchase of the 
bonds the Board of Tax Appeals was justified in 
concluding that they were purchased by the! cor¬ 
poration and not by the individual stockholders. 
Since the transactions which followed between the 
corporation and the individuals relative to these 
bonds were not bona fide sales by a willing feller 
and a willing purchaser at arms’ length they must 
be disregarded completely for income-tax pur¬ 
poses. It, therefore, follows inexorably that the 
original purchaser—the corporation—still held 
title to the bonds after the series of transactions 
was entirely completed and, moreover, had njever 
parted with that title at any time between the date 
of original acquisition and the date of the alleged 
sales. 

44928—34-2 j 
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However, even though the bonds had originally 
been purchased by the stockholders, contrary to 
the conclusion of the Board of Tax Appeals, still 
the record does not justify the conclusion that the 
transactions of December 15,1921, transferring the 
bonds by book entries on the corporate books, were 
valid sales creating deductible losses. The same 
lack of bona fide intent in arms’ length dealing 
vitiates these transactions for income-tax purposes 
as vitiated the earlier transactions. 

In neither event, therefore, and regardless of the 
identity of the original purchaser of the bonds, 
were there bona fide sales on December 15, 1921, 
upon which the petitioners sustained deductible 
losses under Section 214 (a) (5) of the Revenue 
Act of 1921. 

ARGUMENT 

The Board of Tax Appeals was justified in its determi¬ 
nation that the purported transactions of December 
15, 1921, were not bona fide sales by the petitioners to 
their wholly-owned corporation. Whether they were 
or not was a question of fact. There was evidence to 
support the Board’s determination. It should be 
sustained 

The petitioners are asking this Court to hold 
that they owned the bonds in question from the 
original acquisition in 1917, although the corpora¬ 
tion issued its checks for them; that the bookkeep¬ 
ing transactions between them and their corpora¬ 
tion from 1917 to December 15, 1921, were ineffec¬ 
tive and inoperative, although represented to the 
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contrary to the state authorities of the State of 
Oklahoma for ad valorem tax purposes; but that 
the bookkeeping transaction of December 1^>, 1921, 
should be given effect. The respondent submits 
that all said transactions and manipulations are 
tarred with the same brush, and that no oine can 

i 

properly differentiate between them. 

The petitioners have admitted and admit that 
the bonds were being manipulated for state ad 
valorem tax purposes. They contend, however: 
(1) that the bonds belonged to the corporation after 
December 15, 1921; and (2) that they sojd the 
bonds to the corporation on December 15, 1921, by 
bona fide sales. This latter the Board of Tax 

I 

Appeals held was not so. 

In cases too numerous for discussion appellate 
courts have held that in reviewing decisions pf the 
Board of Tax Appeals the appellate courts are not 
concerned with the mere weight of evidence!, that 
if the findings of the Board have substantial evi¬ 
dence to support them those findings will hot be 

disturbed/’ In the instant case the Board, having 

__ ___ 

5 IF. K. Henderson Iron Works Supply Co. v. Blair , 25 
F. (2d) 538 (App.D.C.); Phillips v. Commissioner, 2^3 U.S. 
589, 599, 000; Commissioner v. Field , 67 F. (2d) 876 (C.C.A. 
2d); Patterson v. Commissioner , 42 F. (2d) 148 (C.C.A. 
2d), where the court said (p. 149): “* * * unless the 

evidence admitted no alternative, we may not intervene ; 
E. G. Robichaux Co. v. Commissioner , 32 F. (2d) 780 
(C.C.A. 5th); Avery v. Commissioner , 22 F. (2d) 6 (C-C.A. 
5th), where the court said (p. 8) : “ We are not at liberty to 
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observed and heard the witnesses and examined 
the exhibits, concluded that the purported sales of 
December 15, 1921, were not bona fide. It well 
might reach this conclusion from the equivocal 
testimony upon cross-examination (R. 126-145) 
of the main witness for the petitioners, E. L. Jones, 
who is himself a petitioner and treasurer of the 
corporation, and from the balance sheets of the cor¬ 
poration filed as exhibits (Exhibits F, G, H, R; R. 
295-296, 366-367, 410-411). 

When interrogated about the balance sheets at¬ 
tached to the corporation’s returns for the years in 
question the witness testified that the amounts for 
which the 1 bonds were claimed to have been trans¬ 
ferred were reflected in the liabilitv items Accounts 
Payable, or Accounts Payable to Officers (R. 129, 
139-140, 141, 142, 143), which, however, amounted 
to ridiculously insignificant sums. For instance, 
the witness, after stating that the municipal and 

Federal bonds involved in this controversy were 

•/ 

among the assets shown upon the assets side of the 
corporation’s December 31, 1918, balance sheet, 

substitute our opinion for that of the board on the facts 
shown on the record, even if we were disposed to do so’ ? ; 
Commissioner v. Isaac Winkler <(• Bro. Co .. 53 F. (2d) 5S0 
(C.C.A. 6th) ; Am-PIus Storage Ii. Co. v. Commissioner , 35 
F. (2d) 167 (C.C.A. 7th): Powers Mfg. Co. v. Commissioner , 
34 F. (2d) 255 (C.C.A. 8th); Edward I\ Allison, Co. v. Com¬ 
missioner. 63 F. (2d) 553 (C.C.A. 8th). where the court said 
(p. 556): “ We do not weigh the evidence American Sav . 
Bank tfc Trust Co. v. Burnet , 45 F. (2d) 54S (C.C.A. 9th). 
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answered interrogations as follows (R. 139, 140- 
141): 

Q. Now, what item on this balance sheet 
of January 1,1919, shows the amount, if any, 
which the Bermont Oil Company agreed to 
pay you and your three brothers for those 
bonds at the time of the transfer on Decem¬ 
ber 31, 1918 ? I 


* 


The Witness. It would be reflected in 
accounts payable to officers. 

Q. The amount of $178,078.73?—Al That 
would be the accounts payable to officers. 

The petitioners in their brief emphasize that the 
corporation was a separate legal entity distinct 
from the individuals and that, therefor^, the 
transactions of December 15, 1921, constituted 
sales. The respondent has no quarrel with the 
established general proposition of law that a 
corporation and its stockholders are different 

legal entities separate and distinct from 
other. However, it does not follow from th 

cepted rule of law that all transactions between the 

i 

corporation and its stockholders must be yalid, 
especially when the question presented is with ref¬ 
erence to benefits conferred upon the taxpayer by 
a taxing statute. It is also well established law 
that transactions between stockholders of a! cor¬ 
poration and the corporation which they cdntrol 
must be examined with the closest scrutiny in order 
to prevent the evasion of a tax or the perpetration 
of a fraud. Weiss v. Steam, 265 U.S. 242; United 


each 
t ac- 
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States v. Pheltis, 257 U.S. 156; Majestic Co . v. 0r- 
pAtttw CVretuf, 21 F. (2d) 720, 724 (C.C.A. 8th); 
Owl Fumigating Corp. v. California Cyanide Co 
24 F. (2d) 718, 520 (Del.); Smith v. 3/oore, 199 
Fed. 689 (C.C.A. 9tli). c 

A situation suggestive of that at bar was before 
the Supreme Court in Shot well v. Moore, 129 U.S. 
590, 596. The case came up on writ of error to the 
Supreme Court of the State of Ohio. On the Sat¬ 
urday preceding the second Monday in April, 1881, 
1882, 1883, 1884, and 1885, the plaintiff in error in 
that case had withdrawn moneys on deposit in his 
bank and received payment in United States legal 
tender Treasury notes, popularly known as 
“greenbacks”, which were exempt from taxation 
by the state authorities under Section 3701 of the 
Revised Statutes. Within a few days after the 
second Monday in April of each year the plaintiff 
in error had deposited the “greenbacks” to his 
general credit in the bank. The Supreme Court of 
Ohio held that the manipulations of deposits and 
notes were not bona tide and, therefore, did not 
avoid the state tax, and the Supreme Court of the 
United States affirmed that decision, saving “It 
does not need the finding of the court below as a 
fact to show that this was an evasion, and a dis¬ 
creditable one. of the taxing laws of the State, if 
it could be made successful.” Cf. Mitchell v. 

0 Other cases ratifying this well-settled principle of law 
are Eisner v. Macomher , 252 U.S. 189; Alpha Portland Ce¬ 
ment Co. v. United States , 261 Fed. 339 (C.C.A. 3d). 
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Board of Commissioners, 91 U.S. 206, cited in the 
same case; also Warner v. Norton, 20 How. 448, 
460; Crowder v. Riggs, 153 Id. 158; Automobile 
Acceptance Corp. v. Hopkins, 121 Cal. App. 168, 
173. j 

In his determination, which the Board of Tax 
Appeals sustained, the respondent took the posi¬ 
tion that the purported transactions indulged by 


book entries under date of December 15,1921, were 
not bona fide sales to the petitioners’ corporation 
of bonds which the petitioners owned, upon which 
any determinable losses could be predicated. The 
respondent did not assert fraud. The distinction 
is important, if only because the petitioners ip their 
reply brief suggest that they were charged! with 
fraud and refer to Section 601 of the Revenue Act 
of 1928, c. 852, 45 Stat. 791, and to Budd v. Com¬ 


missioner, AS F. (2d) 509 (C.C.A. 3d). 

The respondent in the Budd case had claimed 

as deductible a loss sustained from the sale of ttock, 

the Commissioner contending that there had not 

been a bona fide sale. Under the circumstances 

of that case the court considered that the denial 

bv the Commissioner of a deduction for the loss 
•/ 

amounted to a charge of fraud and in that view 
held that the Commissioner had failed to establish 
fraud. In the present case, however, the Commis¬ 
sioner did not charge fraud. The Commiss 
merelv determined that the transaction as ca 
out was ineffective as a sale giving rise to a deduct¬ 
ible loss* and the Board of Tax Appeals sustained 


oner 

’ried 
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that determination. That is quite different from 
charging the petitioners with fraud and nothing 
in the record justifies grafting on the Commission¬ 
er’s determination any such charge for the purpose 
of relieving the petitioners of the burden resting 
upon them to prove the Commissioner’s determina¬ 
tion erroneous. Cf. Marshall v. Commissioner, 57 
F. (2d) 633 (C.C.A. 6th). 

In respect to the issue of bona tides this case re¬ 
sembles Wislion-Watson v. Commissioner, 66 F. 
(2d) 52 (C.C.A. 9tli). The issue there was the 
bona tides of a sale of stocks by a corporation to 
two of its stockholders and directors. The Board 
of Tax Appeals had held that the transfer in the 
Wishon-Watson case was not an actual bona tide 


sale giving rise to a deductible loss. The court af- 
firmed the! Board. In its opinion the court re¬ 
ferred to Section 601 of the Revenue Act of 1928, 
which provided that the burden in respect of prov¬ 
ing fraud by a taxpayer with intent to evade tax 
should be upon the Commissioner. The court then 
said that this Section (p. 55) : 


was not intended to be author¬ 
ity for obviating the well-established prin¬ 
ciple of law that where a transaction is 

shown to have been consummated bv those 

%/ 

in a fiduciary relationship with themselves 
as individuals, affirmative proof of good 
faith is required. 


* * * * * 


When the transfer of the assets of the pe¬ 
titioner to the directors was called in ques- 
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tion and the facts disclosed, as found by the 
Board, that a fiduciary relationship existed 
between the petitioner and a majority of 
the Board dealing with themselves asi indi¬ 
viduals, the presumption of bad faitlji and 
undue influence attached to the transaction, 
and it then became incumbent upon tl}e pe¬ 
titioner to establish not only an actual! sale, 
but its good faith as well. This it failed 
to do. 

While the Board did not questiop the 
transfer of title of the assets, it held th4t the 
facts and circumstances surrounding the 
transaction were such as did not constitute 
a bona fide sale giving rise to the deductible 
loss claimed. The findings of fact well sus¬ 
tain the conclusion expressed by the board 
in its opinion * * *. 

A close examination of the transactions pre¬ 
sented by the evidence before the Board of Tax Ap¬ 
peals with reference to these petitioners shows, we 
submit, a continuing, consistent intent to eyade 
taxes: first, through the years 1918-1920, by manip¬ 
ulation of apparent ownership with the admijtted 
intent to evade state taxes, followed by the imibedi- 
ate subsequent attempt of the same charactet in 
1921 to reduce state ad valorem taxes and Federal 


income taxes the result of the book entries in De¬ 
cember 1921. | 

The petitioners, of course, argue that the trans¬ 
actions of December 15, 1921, were not of the sgme 

7 4 

character as those in preceding years. The ^ole 


I 


i 
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difference apparent in 1921 is that the book entries 
were made at market instead of original cost. The 
petitioners had those entries made in the books of 
the corporation which they owned and dominated. 
The corporation got a benefit for ad valorem tax 
purposes from those book entries just as it had in 
previous years. The fact that the entries were 
made at market has no controlling significance. 
The State of Oklahoma may have been inspecting 
its citizens more closely for ad valorem tax pur¬ 
poses that year, and entries have been made to 
meet that or other contingencies. 


Neither is it significant, if it be a fact, that at 


some time after December 15, 1921, the bonds were 


gathered in from banks scattered over the country 
and registered in the name of the corporation. The 


record does not show whose names the bonds were 


registered in prior to the reregistration, or when 
that took place. Nor is it of weighty materiality 
how the interest coupons were handled by these 
petitioners and their creature, the corporation. 


The informal appropriation of corporation income 
pro rata by the sole stockholders of close corpo¬ 
rations has been known before. 


Looking to the events of 1921, and not to dates 

in mid-Januarv or March, or later, in the follow- 

* 

ing year, by which time the petitioners could have 
changed their minds several times about their book 
entries, the respondent submits that upon the rec¬ 
ord the Court is not warranted in reversing the 
determination of the Board that the transactions 



17 


of December 15,1921, were within and not without 
the chain of manipulative transfers which liegan 
in 1917. For five years the petitioners and their 
corporation went through the same process. |They 
ask the Court to set its seal of approval upon the 
last transactions of the series, although the Board 
held them not bona fide. Of them the Court might 
well say, paraphrasing the Board’s language in 
Seymour w Commissioner, 27 B.T.A. 403, 405^ 

Though the Court (Board) has approved 
deductions for losses where the evidence 
was not decidedly more favorable to peti¬ 
tioner than that surrounding the first pur¬ 
ported sale, we can recall no case in which 
approval has been given where the same 
parties went through almost the identical 
process in the next year. To approve a 
single instance requires the resolving of 
many doubts in favor of the petitioner,! but 
to permit a recurrence of the same proce¬ 
dure in the next year under the circum¬ 
stances here present overtaxes our credulity. 
Despite the statements of the parties to|the 
transactions that they were outright sales, 
we are not convinced that such sales were 
free and genuine. In our judgment they 
were lacking in bona tides. 

i 

On the rehearing of the case before the Boprd 
of Tax Appeals the able member interrogated E[ L. 
Jones as to a contradiction appearing in his testi¬ 
mony as to the purpose of the alleged sale. (R. 

i 

14^145.) The witness had declared that he qnd 
his brothers had decided to sell the bonds for the 
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reason that they wanted the monev for investments 
and securities and for other purposes. It also ap¬ 
peared from his testimony, however, that instead 
of receiving cash by virtue of the alleged sale to 
the corporation only book entries were made credit¬ 
ing them with the prices agreed upon. This cir- 

t 

cumstance is called to the court’s attention not for 
the reason that it has anv great weight in itself, 
but since it is another circumstance showing the 
lack of bona fide intent on the part of the indi¬ 
viduals who utterly controlled this corporation. 

The transactions claimed to be sales on Decem¬ 
ber 15,1921, cannot be said to be arms’ length sales 
between willing sellers and a willing purchaser in 

view of the fact that it was entirelv within the 

* 

power of these individuals who alone controlled 
the corporation to fix any price for the purported 
sale, just as it had been within their power in pre¬ 
vious years to manipulate the apparent ownership 
of the stock for state tax purposes. The Board 
has twice granted hearings in this case. It has 
heard the witnesses, weighed the evidence, and we 
submit has attached to that evidence the weight 
and credence to which it is properly entitled. 

It is therefore urged that the petitioners have 
failed to show a valid sale of the bonds in question 
by them to their corporation on December 15, 1921, 
which resulted in deductible losses. On the con¬ 
trary, the circumstances indicate that transaction 
to be akin in nature to those which preceded it for 
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the purpose of evading state taxes, and so cannot 
be allowed to deprive the Federal Treasury of 
nue properly owing to it. 


reve- 


CONCLUSION 


The decision of the Board of Tax Appeals 


is m 


accordance with the evidence and the law, I and 
should, therefore, be affirmed. 

Respectfully submitted. 

Frank J. Wideman, 

Assistant Attorney General. 

J. Louis Monarch, 

Warren F. Wattles, 

Milford S. Zimmerman, 
Special Assistants to the Attorney General 
March 1934. 
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